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F the many excellencies of the Roman 

” Civir Law, there is one which ſeems 
particularly ſtriking. Every other Syſtem of 
Legiſlation, beſides the injuries it receives 
from the neceſſary change of manners, lan- 
guage and modes of life, has its authority con- 
fined to that ſingle Community for which it 
was Originally framed,or at the utmoſt,extends 
it to a few neighbouring or dependant States. 
TheRoman Law on the contrary is regarded 
as a Copx of UNIVERSAL JUSTICE, equally 
applicable to all ages and countries. Its ſalu- 
tary influence has been felt at different periods 
in parts of Europe the moſt remote from 
each other, and there is ſcarcely a modern 
nation which is not indebted to it for ſome of 
its beſt political and judicial inſtitutions. Jus 
CIVILE RoMANUM (ſays Gothofred) Legum 
Sanctitate et Diſciplina exterarum gentium Le- 
gibus et Inſtitutis preponderat, omniaque Po- 
pulorum JURA et MoREs in fe comprehenait.* 


* In Prax, rer. civil. Lib. 2. tit. 1. 


What 


. 


What was figuratively ſaid in praiſe of the 
Socratic School, that its venerable FouN DER 
* had brought PRILOSO HV down from Hea- 
ven and introduced her into human ſociety” 
may perhaps with ſtricter truth be pronoun- 
ced of thoſe who firſt thought of applying 
the ſpeculative wiſdom of ancient Greece to 
POLITICAL and FORENSIC purpoſes. This 
was in the happieſt manner effected by the 
Roman LAwyY ERS. For by conſtantly re- 
curring to this ſource for principles of equity, 
to regulate the morals and direct the actions 
of their fellow citizens, they laid the foun- 
dation of that intimate union which in pro- 
ceſs of time took place between PfILOoSO- 
PHY and LEGISLATION. They conducted 
HER from the Porcn to the Forum, deli- 
vered into her hands the Sword of Juſtice, 
and gradually reconciled her to the buſineſs 
and buſtle of public life. 

Thus thoſe ſublime maxims of moral and 
and political virtue, which, before that time, 
were conſidered as little better than points 
of controverſy for the Sophiſt or as matter 
of declamation for the Orator, were gradu- 

ally 


FER FF: & M0 


ally reduced into a rational Syſtem of Ju- 


RiSPRUDENCE, in which the arguments of 
the PHILOSOPHER were ſtrengthened and 


enforced by the authority of the MAac1- 
STRATE, ** Quid enim eſt aliud Jus RoMa- 
NUM, 2 RATIO IMPERANS r ARMATA 
SAPIENTIA,SENTENTIZQUE PHILOSOPHO= 
RUM in PUBLICA JUSSA converſæ. It ſhould 
be obſerved alſo that the materials which com- 
poſe this Syſtem were neither haſtily collected 
nor raſhly arranged. The Foundation of the 
Fabric was coeval with that of the City it- 
ſelf, but the Superſtructure required the la- 
bour of more than twelve Centuries to com- 
plete it. In other words it was * the reſult 
of long attention and ſober deliberation; 
conducted by Lawgivers of great Temper 
and Philoſophy ; planned upon the faireſt 
and moſt rational Principles of Humanity ; 
ſhaped and moulded by comparative Schemes 
of Polity; matured by long experience ; 
and laſtly (by a Revolution full of Equity) 
as it was formed upon the beſt Models of 


* Gaavixz, Oralio De Twriſprudentid. 
Anti- 
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Antiquity, ſo has it been honoured, illuſtrat- 
ed and copied by many States and People 
that followed after. 


It will be needleſs in this place to repeat 
what has been ſo often and ſo ably ſaid of 


the benefits to be derived from the ſtudy of 
the Roman Law. Its connection with va- 
rious branches of Polite Letters, and in a 
particular manner with HisToRy and CRI“ 
TIC15M muſt be obvious to all who are 
converſant with ancient learning, and has 
been beautifully exemplified in the Works 
of BYNKERSHOEK, HEINECC1us, GRAvi- 
NA, and TAYLOR ; where from a happy ap- 
plication of juridical knowledge to the illuſ- 
tration. of the Manners, Cuſtoms and Lan- 
guage of remote Ages, the fulleſt light is 
thrown upon many points of Claſſical Anti- 
quities, which, but for this circumſtance muſt 
have remained in their original obſcurity. 


© TAYLOR, Elements of Civil Law. Pref, P. 4. 


Magd. Cell. Oxox. 
May 3. 1785. 
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RoME under the regal govern- 
ment had but few laws. She 
depended principally u upon the will 
of her Sovereigns, both for politi- 
cal and judicial regulations. 
Her chief legiſlators for the firſt 
three centuries were Romulus, Nu- 
ma, Tarquinius Priſcus and Servius 


Tullius; and the laws enacted by 


theſe princes are ſuppoſed to have 


been ſtrongly tinctured with the 
manners of their reſpective coun- 
tries. 

According to ſome authörs the 
laws of Romulus had reſpect chiefly 
to marriages, the education of child- 


ren and the rights of parents. 
His ſucceſſor added to theſe ſuch 


W. 


A. v. C. 
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Numa 
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1 The laws of Romulus collected from Plutarch, Dionyſius, 
Liry, &c. and reduced under the twelve following heads, are 
A 


illuſ- 


2 A Chronological View 


A. u. c. as took cognizance of murder, mu- 
| tual compacts, funerals and the 
cultivation of lands. But the chief 
aim of this pious king appears to 
have been the regulation of religi- 
ous ceremonies and the eſtabliſh- 
ment of ſacred inſtitutions. The 
Feciales, a college of military 
prieſts, was erected by him; and 
from the ſalutary tendency of his 
inſtitutions he has been with great 


illuſtrated by Andreas Cirino in the 58th Chapter of his Variæ 
Lefiones de Urbe Roma: from whence it appears that domeſtic 
regulations, though perhaps the principal, were not the only 
obje& of Romulus's legiſlation, I. Deos patrios colunto, ex- 
ternas ſuperſtitiones aut fabulas ne admiſcento. II. Ne quid 
inauſpicato publice gerunto. III. Nocturna facrificia pervigi- 
liaque amoventor. IV. Rex ſacrorum præſes, Legum cuſtos 
- eſto, Judicia exerceto, Belli imperium habeto. V. Patres 
ſacerdotia ac magiſtratus capiunto, plebeis patroni ſunto. 
VI. Populi ſuffragia ſunto. Magiſtratus creanto, leges ſciſ- 
cunto, pacem bellumque jubento. VII. Mænia ſanQa exiſti - 


mento, VIII. Uxor farreatione viro juncta in ſacra et bona 


ejus ventio, jus devortendi ne eſto. IX. Si ſtuprum commiſit, 
aliudque quid peccaſſet, Maritus judex et vindex eſto, deque 
eo cum cognatis cognoſeito. X. Temetum malier ne bibito. 
XI. Quod natum exit parentes tollunto, monſtroſos tamen par- 
tus fine fraude exponi fas eſt- XII. In liberos ſuprema pa · 
trum auctoritas eſto, venundare, occidere liceto. 


pro- 


3 


propriety called by ſome, the foun- A. v. c. 


vo! of. the Roman law.* 


The laws of Servius Tullius re- Servius Tul- 
1 to contracts, uſury and impri- lius. 


ſonment for debt. They were for 
the moſt part collected from the 
laws of his predeceſſors, which ſo 
early as his reign had begun to fall 
into neglect; and it is for the great 
zeal which Servius ſhewed in re- 
eſtabliſhing their loſt authority, that 
he is called by Tacitus “ præcipuus 
e ſancitor legum.” 

The whole of the /eges regiæ, to- 
gether with the mores patrii, which 
conſtituted part of the Roman po- 
lity during the regal ſtate, were 


175 


us civile 


about the time of Tarquin the laſt — 


| king of Rome collected into a body 


246 


2 It is of this king that Virgil ſpeaks in the ſixth Eneid. 


« Quis procul ille autem ramis inſignis Olive 
« Sacra ferens? noſco crines incanaque menta 


% Romani regis; primus qui lgibus urbem 


_ ** Fundabit ; Curibus parvis et paupere terra 


Miſſus in imperium magnum,” 
Lib. 6. v. 808. 


A 2 


4 A- Chronological View 


A. v. c. by Sextus Papyrius.* This collec- 
| tion was called after his name, **non 
2,4.\.1." «© quia Papyrius de ſuo quicquam 
e ibi adjecit, ſed quod leges fine 
«© ordine latas in unum compoſuit” 
and is conſidered as the ſource of 

the Roman written law.“ 


— — — 


£244,304] For about ſixty years after the 


; Jeg 1. 4 . . | 
« Ejectis regibus, Papyrius ſacras omnes profanaſque le- 
3 a regibus latas in uſum publicum deduxit, conſcripto 
* codice, quem poſtea jus civile Papyrianum appellarunt — 
1 Hunc autem Papyrii librum ad ætatem Pomponii (he mid. 
&« dle of the ſecond century) perveniſſe facile ex eo conſtat.“ For. 
ſter. Lib. 2. cap. 2. Hiſtoria juris civilis Romanorum. A 
. fragment of this work is preſerved in Macrobius Saturnal. 
Lib. 3. cap. 11. and the laws of which it was compoſed may 
be collected among many other treatiſes of the ſame nature? 
from Urſinus's compilation of the lige regiæ, publiſhed at 
Rome, anno 1583. | "uh 
4 ** Profectæ leges regiæ potifimum ſant a Romuls, Numa 
« et Servio Tullio, quorum primus nature jus extulit ; alter 
& Jus gentium expreſſit; poſtremus jure civili conſtituendo vaca- 
vit.“ Gravina de ortu et progreſſu juris civilis. Cap. 31. 
This has been conſidered by ſome as little better than a piece 
of ingenious refinement, If it be underſtood however as re- 
ferring only to the character and tendency of theſe ſeveral 
laws and not to the intention of the legiſlators in framing 
them, the obſervation perhaps may not appear altogether ill 
founded, 


ex- 


of ROMAN Law. 
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expulſion. of her kings, Rome is As v. o. 


ſuppoſed to have been governed 
t incerto magis jure quam per la- 
« tam legem.“ i. e. by ſuch of the 
leges regiæ as had not been abrogat- 
ed, and by the mores patrii. In caſes 
where theſe were deficient, the will 
of the conſuls; (as that of the kings 
had formerly been) was ſubſtituted 
in the place of law. At length 
however it was found neceſſary to 
have ſome eſtabliſhed ſyſtem of po- 
lity in order that (as Livy expreſſes 
it) <* Quod populus in ſe jus dede- 
« rit, eo conſulem uſurum; non 
i pſos libidinem ac licentiam ſu- 


% am pro lege habituros.” This 


propoſal had long been a ſubject of 
heavy contention between the pa- 
trician and plebeian parties, not 
only with regard to the expediency 
of the meaſure itfelf but to the 
mode alſo of putting it in executi- 
on. It was at laſt agreed to ſend 
deputies into Greece with a com- 


miſſion to examine the laws and 


inſtitutions which prevailed in that 
country, and to make a ſelection of 


301 


ſuch 
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A Chronological View 


A. u. c. ſuch as ſnould appear beſt caleu- 


93 


XII Tab. 
304 


lated to form a ſyſtem for the re- 
gulation of the Roman common- 


wealth. At the end of little more 


than two years they returned, and 


ten perſons (called decemvirs) were 


appointed for the purpoſe of com- 
piling and digeſting the materials. 
In doing this they adopted many 
of the /eges regiæ and mores patrn, 
and connecting them with the new 
laws, formed a body of juriſpru- 
dence, divided into ten diſtin& 
tables. In the courſe of another 
year rwe more tables were added. 
The work being then thought com- 


plete, was expoſed to public view 
in the forum, received the appro- 


bation of the people, and was from 
that time conſidered - as having 
in the fulleſt extent the force of 
law, and as conſtituting the baſis 


5 © Miffi legati Athenas—Juflique inclytas leges Solonis 
* deſcribere et aliarum Græciæ civitatum inſtituta, mores, 
« juraque noſcere.” Liv. Lib. 3. And Florus thus ſpeaks of 
the event of this embaſſy ©* Allatas & Grzcia leges decem 
e principes lecti, jubente populo, conſcripſerant, ordinataque 
s erat in duodecim tabulis tota juſtitia.“ Lib. 1. cap. 24. 


upon 


r 
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of ROMAN Law. 7 
upon which the vaſt fabric of the A. v. c. 
Roman civil lau was gradually 
erected.* The compilation is men- 
tioned under various names by an- 
cient authors, ſuch as jus priſcum, 
jus decemvirale, tabulæ peccare vetan- 
tes, by the civilians /ex antiqua, ju. 
civile, jus antiguiſimum, and by 
the Greek juriſts dodeca- delton, 
though its more general title has * 
always been jus. duodecim tabulas _... 
rum. [A] Pay *< 

We now proceed to conſider the 
ſeveral branches of Roman polity 


6 * Fuit et Hermodori Epheſii in comitio legum quas 
% decemviri ſcribebant, interpretis ſtatua publice dicata.“ 


Plin, hiſt. nat, lib, 34. cap. 5. This Hermodorus, we are | 
told, was employed by the decemvirs to explain the Greek 


laws from whence the tables are compiled, and ſome are of 
opinion that many new laws were adopted at his ſuggeſtion. 

7 For an account of this eſtabliſhment of Roman juriſpru- 
dence, I refer the reader to the ancient hiſtorians, and for 
more particular information, to the. Quatuor fontes juris ci- 
„ vilis, by Jac. Gothofred.” Franc. Balduin's commentary 
on the XII tables, in two books; edit. Paris, ann, 1552.— 
The ſecond book of Gravina's © orignes juris civilis“ and 


the Dodeca deltos of Ritterſhuſius, tein at the begin- 


ning of the laſt century. 
which 


8 
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A. u. c. which' aroſe during the exiſtence 


Plebiſcita 


260. 


6f the commonwealth. | 
Leges, Plebiſcita, and Saumur 


con ſulta were indeed ſeparate chan- 


nels of law before the inſtitution 
of the twelve tables, and were diſ- 
tinguiſhed by the vs hat charac- 
ters. 

The firſt were, as jultinian de- 
Fries them, <* Quz populus Roma- 
nus Senatorio magiſtratu inter- 
« rogante, veluti conſule, conſti- 
tuit. They are laws in the ſtrict- 
eſt ſenſe, and may be conſidered as 
a generic term applicable to the 
ordinances of every ſpecies of le- 


gal aſſembly; „ generale juſſum 


« populi aut plebis rogante magi- 


ac ſtratu.” Such as theſe were coc- 


val with the foundation of the ci- 
ty, and the majority of the laws 
fell under this deſcription. 

The ſecond ſort were, accord- 
ing to the ſame Emperor's defini- 
tion, OQuæ plebs plebeio magi- 
te ſtratu interrogante, veluti tri- 
&© buno, conſtituit.” Before the 
creation of tribunes or plebeian 

magi- 
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magiſtrates this ſpecies of law did . U. c. 
not exiſt, and at its firſt inſtitution | 
was very confined in its influence; 
the Patricians did not conſider” 
themitlves as bound by it, neither 
properly ſpeaking was it law, in 
the ſtrict ſenſe of the word; for 
it appdars to have owed its efficacy 
to dumpact and bonnivance rather 
2hancies authority. By the Lr 306 
Horatia however it was determined, 
at quod tributim p/cbs juſſiſſet, 
*1p3pulam teneret. The Lern Pub- 415 
filia- aſterwards paſſed to alter the 
word Papulum to Quirites; and the 
Patricians having attempted to 
-evade'ithe foregoing act, it was fi- 
nally ratified by the Lex Hurtenſia. 467 
The laſt of theſe three ſpecies of 
hw was defined to be Que ſena- Senatus- 
tus jubet atque conſtituit. But 2 
when a negative was put upon any 
757 Neque ſolum Ula p/ebicira ſunt quæ plebs in diſcordia 
« fetit; ſed nt omnia que Tribunus rogabat et ſciſcebar non 
Horten ſolum ed aliis quoque legibus Horati4 et Publilid 
1 jaſſum eſt, omnes tenerent — Illud itaque inter plebiſcita et 
„ eeveras leges intererat quod hac a hebe, illæ a populo rogaban 
* tur. Poſt /egerm Hortenfiam fine controverſiſ plebiſcita pro ii - 
dus haberi cœperunt.“ Avr. Avou⁰τνν bur. cap. 3+ 
by; B de- 
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A. uv. c. decree of the Senate, it was no 
more than Senatus Auctoritas, and 
was not regarded as law till ratifi- 

ed by the people. The conſtant 

347415 ſtruggles between | the Patricians 

445687 and plebeians neceſſarily cauſed 
great variations in their authority. 

Accordingly. we ſometimes find the 
concluſions of the people carried 
to the Senate for ratification, and 
at other times the people determin- 
ing upon the decrees of the Senate. 

Such were the characters of the 
three great conſtitutional ſources. of 
the written law till the extinction 
of the republic.? , 
The : branches of the Roman 
$ « Sub regum adminiſtratione nil aQum fine Senatus-con- 

&« ſulto fuĩit: adeo ut nec popuh ſcita ſine Senatus-conſulto 

rata haberentur, quamvis poſtea verſa ratio fuerit auta po- 

« puli potentia qui non modo lege Va TRI. judiciorum capita- 

&« lium poteſtatem accepit, inſtitutz provocatione ad populum ; 

« ſed tribunitiis contentionibus obtinuit, 27 omnia Senatus- 

* conſulta populi judicio comprobarentur.”” Gravina de Romano 

imperio. Cap. 14. It is to be obſerved that the Fus Glathi, 

which this Valerian law transferred to the people, was originally 

in the hands of the Kings, and afterwards of the Conſuls. It 

was at laſt delegated to an officer called Quæſtor Parricidii. 
Liv. Lib. 1. cap. 48. Dis. I. 1. tit. 16. 23. 

9 In various parts of Ga x v1us's collection of Roman Anti- 

_quities, treatiſes occur, which may be uſefully conſulted upon 


this 


of Roman Law. 1 


law, which come next under con- A. u. c. 
ſideration, are thoſe which properly 
conſtitute the Jus civile or Jus non 
ſeriptum according to the definition | 
of Pomponius, ** proprium enim, 
« ſays he, Jus civile illud eſt quod 
e fine feripto in (ola prudentum in- 
"a terpretatione conſiſtit. | 
The laws of the twelve tables 
were not ſo clear and explicit but 
that they admitted a variety of 
interpretations' and conſtructions ; 
theſe neceſſarily in time produced 
embarraſſments; it was cuſtoma- 
ry therefore for men learned in 
the law to form themſelves into 
ſocieties, for the purpoſe of elu- 
cidating ambiguous queſtions and 
giving diſputed points a determi- 
nate meaning. * Legibus latis de- Fori diſpu- 
« cemviralibus neceſſaria fuit Fori Mioncs. 
% Dijſputatio. The opinions de- 
divered in theſe forenſic diſputati- 
ons were dignified with the name 
of regulæ juris, and anſwer to our 
this ſubject; there are however two authors who deſerve par- 
ticular attention. Pa ux us ManvT1vus de legibus Romanis and 
AxTonivs AucusTinus de legibus, with the notes of Fur» 


vivs Ursixvus, both in the ad vol. of this noble work. 
| B 2 idea 


12 4 Chronological, View 


A. vu. c. idea of precedents and'-teports,” 
They paſſed into law by acquieſ- 
cence only, and though in point of 
antiquity. they rank before the Re- 


ſpanſa Prudentum, yet from the 
mode in which they were delivered, 


they D _— as of Nor 
1 

When: the: bakinefs of the law 

beckmo more laborious and honour- 

able, theſe private ſocieties were 

converted into public ſchools, and 

the opinions there delivered were 

Reſponſa called) Interpretutiones, or . 

Prudentunt, ' 

500 Tiberius Coruncanus was the 

firſt public profeſſor in this line; 

* princeps publicam juris ci vilis pra- 


1 It is to the deciſſons ſounded upon theſe juridical. diſpuia 
tions that ciuilians allude when they uſe the following terms, 
which at the ſame time ſeem ſtrongly to mark the diſtinction 
between Jus /criptum and Jus non ſcriptum ; Veteribus placet, 
Vulgo traditum efi—placuit prudentioribus. Receptum eff propter 
neceſſarium Uſum. Ia prudentes hoc interpretati ſunt,” terms 
which conſtantly occur in the Raman law books. The rg 
Juris conſtitute the laſt title in the Pandects. Lib. 50. tit. 17. 
De di verſis regulis juris. 

2 Theſe forenſic Diſpetations, were collected together in 
ten _—_ by Ulpian, and alſo by Tryphonius i in twenty. 


ol fe efionem 
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« feſſionem, eſt ingreſſus ſays Gra- A. u. c. 

vina, and he was followed by M. 

Cato, Brutus, Scevola, Mucius 

Tubero, Trebatius, Sulpitius, and 
many other able Civilians, of whom 
we find henourable mention in va- 

rious parts of Cicero's works. [B] 
From the opinion which the people 
entertained of their abilities, theſe 
determinations: were uſually admit 
ted into the body of the law. In- 
{+ fluxerunt in edicta magiſtratuum 
atque decreta principum;; itaque 
* duritiem perdomuerunt vetuſti 
* ac directi juris; and this is the 
reaſon, it has been obſerved, why 
in the Roman ſyſtem many things 
are to be found, which may be 
looked for in vain in the original 
tables and other codes; beſides, as 
the opinions of theſe lawyers uſu- 
ally bore the complexion of the 
philoſophy which they profeſſed, 
it produced in proceſs of time no 
little confuſton, and rendered the 


3. Tib. Coruncanus lived at the time of the firſt Punie 
war, and was the firſt plebeian who ever enjoyed the high 
rank of Sovereign Pontiff. 
| deci- 
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A. uv. c., deciſions in the courts extremely 
vague and often incongruous.* [C] 
Jus Fus Honorarium, another ſpecies 


Honoranum of law, was ſo called becauſe 
founded upon the edicts of magi- 
ſtrates qui honores gerebant. It firſt 
proceeded from the cuſtom of the 
i Pretor Prætors, who when they entered 

387 upon office, publiſhed and exhibit- 


2d Prætor, ed in the forum certain forms and 
or Prætor 


Peregrinus rules by which they intended to ad- 


508 miniſter juſtice; theſe were known 
by the title of ' Leges Annuæ; but 
if (as it ſometimes happened) they 
were transferred from one magi- 


4 It was to counteract this growing evil that the Emperor 
TxEopos1us framed that title in his code De reſponſis pru- 
« dentum. (Cod: Theod. Lib. 1. tit. 4. edit. Gorbefred. 1665.) 
and was alſo ]usTix1an's object in the title of his code D- 
weteri jure enucleando. Lib. 1. tit. 17. Upon the ſubject conſult 


| Jac, Rzvarnus de audtoritate prudentum, eſpecially cap. 14, 


15, & 16, 

5 © Confluentibus ad urbem exteris, increbeſcebant in diem 
«« peregrina negotia; quibus expediendis cum Prætor Urbanus 
% minime ſufficeret, creatus fuit, Prætor alter, qui jus redderet 
te inter cives et peregrinos, unde duplex erat in urbe juriſdictio 
«« prxtoria; majorem autem et poteſtate et dignitate urbanam 
« peregrina fuiſſe multis ex antiquitatis veſtigiis elucet.” 
Grav. De ortu, &c. cap. 35. 
ſtrate 
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- ſtrate to another, they were called A. v. g. 
Edicta tranſlatitia. It was not un- 

uſual for the Prætors to ſwerve 

from their o] edicts, till a law 503 
was paſſed. which: rendered them 
-perpetui; and obliged them to ad- 

here to their firſt eſtabliſhed rules. 
From that time the prætorian edits 
acquired conſiſtency and influence 4 
under the title of Jus Pretorium, Jus 
and were illuſtrated with comments —— 
and interpretations by the ableſt 
lawyers in the time of Cicero. D] 

It is to be obſerved, that under the 

general denomination of Jus Bono- 

rarium were ranked all the edicts 

and forms preſeribed by the Con- 


6 Propoſed by C. Cornelius, uibuns of the 3 and 
frequently called Lex Annua,” to diſtinguiſh it from the 
perpetual edit of Adrian, Cicero in werrem. Lib. 3. 

7 The Jus Prætorium is deſcribed by Papinian to be“ Quod 
„ Prztores introduxerunt adjuvand:, vel ſupplendi, vel corri- 
« gendi juris civilis gratia propter utilitatem publicam,” 
And Cicero draws its character in the following paſlage ** Con- 
ſuetudinis jus eſſe putatur 1d quod weluntate omnium /ine lege 
« vetuſtas comprobavit. In ea autem jure ſunt quædam ipſa 
jam certa propter vetuſiatem: quo in genere et alia ſunt multa 
et eorum multo maxima pars, quæ fre/ores edicere conſueve- 
“ runt.“ De Invent, Lib. 2. cap. 22. | 

| ſuls, 
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A. v. c. ſuls, Cenfors, Quzſtors, Tribunes, 
Dictators and Ædiles, both curule 
and plebeian, during the term of 

their ſeveral adminiſtrations. But 
none of theſe acquired the title of 
Jus civile ſeriptum, diffeſing from 
it in the ſame manner un 

La from Equity.“ at 
Legis Leis, or Lesbe tens, were 
-forms of proceſs in conducting any 
forenſic buſineſe, alt commer- 
re ii forenſis inſtrumenta, and te- 
ſemble the cuſtom and mode ob- 
ſerved in our courts When tlie par- 
ties join iflue.'? The Pontifical 

College had the ſole conduct of 

8 GrAvina, De ortu, &c. cap. 35 & 36. | 

9 STrvuvIvs tells us © Legis Actiones ſunt de iis, quz ei 

lege comprehenſa erant certæ et fare quadam atque ſole: 

ie formelæ a prudentibus compoſitæ.“ Syntag. Juris. p. 36. 

And Hin cerus calls them“ Certi exercendi juris r/us, cer- 

A tægus verborum conceptiones et formula, quibus neglectis, ſuſ- 

& ceptum quod vis civile negotium irrĩitum habebatur.“ Prozn, 

Autignit. Roman, Juriſprudentiam illuſtrantium. 

It is to theſe perplexed forms of juridical language that Ci- 

cero alludes, when writing to Atticus he ſays ** Et quod ad te 

* de decem legatis ſcripfi, parum intellexti ; credo quia 94 

« ue ſcripſeram.” Ad Attic. Lib. 13. Ep. 32. And again 

more plainly in another work Ita et tibi Juris conſultus ipſe 

per 
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theſe matters, and by keeping the A. u. c. 
myſteries of the law confined to 
their own body and a few patrician 
families, they were looked up to 
by the people as oracles. Appius 
Claudius at laſt having, as ſome 
pretend, digeſted the confuſed maſs 
of the Legitimæ Actiones into order 
for his own ſatisfaction, his ſecre- jus civile 
tary, Cneius Flavius, ſecretly pro- Flianum 
cured a copy of them, and expoſed ##9 


. 


them to public obſervation in tze 


— 
— 


forum. Clam jus civile, ſays Fo- 

« $TER, in pontificum penetrali- © 
e bus repoſitum furatus eſt et evul- 

« gavit.“ Theſe tables not only 
explained the juridical forms, but 
preſcribed the terms alſo, or dies 


« per ſe nihil niſi leguleius quidam cautus et acutus, præco 
* afionum, cantor formularum, auceps Syllabarum.” De Oratore, 
Lib. 1. In the Oration for Murzna he is very full on this 
topic and contemptuouſly aſks Dignitas in tam tenui ſcientia 
quæ potelt eſſe ? res enim ſunt parvæ, prope in ſingulis lit- 
e teris atque in interpunctionibus verborum occupatæ.“ 

1 Cicero, in the Oration juſt quoted, 1s very ſevere upon 
the affected, myſterious air, which the ancient lawyers adopted 
in their pleading, and ſays, in alluſion no doubt to the publi- 
cations of Flavius and AZlian, * Ineptiis fucata ſunt omnia, 

O que 


13 
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A. u. c. faftt, the days of pleading in the 


Jus civile 
ZElianum 


353 


courts of juſtice. This gave, we 


are told, no ſmall offence to the 


great families in Rome, whoſe dig- 
nity was conſidered as leſſened by 
this communication; they accord- 
ingly introduced new forms and 
ceremonies into the law, ſtill more 
myſterious than the former; theſe 


however were, after a few years, 


collected by Caius Ælius, who fol- 
lowing the example of Flavius, 
publiſhed a ſecond formulary; and 
many ſubſequent publications of 
this ſort are to be met with in the 
Digeſt. ** Atque hæc juris civilis 
«« portio, nempe jus civile Flavianum 
© ef Alianum, itemque interpreta- 
* fiones prudentum proditæ e re 
* nata quas for: diſputationem ap- 
«« pellarunt ſub priſcæ juriſpruden- 
* tiæ nomine comprehenduntur.* 


« quz dum erant occulta, neceſſario ab iis, qui ea tenebant 
% petebantur ; poſtea vero pervulgata, atque in manibus jac- 
* tata et excuſſa, inaniſſima prudentiz reperta ſunt; fraudis 
autem et ſtultitiz pleniſſima.“ 

2 GRrav. De ortu, & c. cap. 33. Neither of theſe works is 
extant, but a very ample collection of juridical forms may be 


ſeen 
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Another ſpecies of law belong- A. v. c. 
ing to the Romans was Jus Ponti-  J. _ 
fictum, or eccleſiaſtic law, called 
alſo Jus ſacrum, Jus pontiſiciale, 

Jus religionis, and diſtinguiſhable 
from Jus legitimum, or temporal 
law. The exerciſe of it reſided in 
the pontiffs, or college of ecclefi- 
_ aſtical judges, inſtituted by Numa, 
and conſiſting originally of four 
members, to whom were after- 
wards added four more, and ſeven 453-67 
in addition to theſe by Sylla, which 
laſt however were diſtinguiſhed 
from the original number by the 
inferior title of Pontifices minores. 
At the head of this college was 
the Pontifex maximus, a title and 
office which the emperors them- 
ſelves thought it an honour to be 
inveſted with,* and it accordingly 


ſeen in Bz1ss0n1vus's book De formulis et ſolennibus populi ro- 
mani verbis. Where alſo the reader will find particular infor- 
mation reſpecting the religious, military, and domeſtic ceremo- 
monies of ancient Rome, 

3 © Sane majorum hzc erat conſuetudo ut rex eſſet etiam 
*«« ſacerdos vel pontifex ; unde hodieque imperatores dicimus por- 
* tifices.” SERvIus ad AEntid. Lib. 3. v. 268, 
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A. v. c. appears that for many centuries 
they enjoyed the ſupremacy in all 
civil as well as religious matters. E 
Their buſineſs related principally 
to adoptions, marriages, teſtamen- 
tary and ſepulchral offices, oaths, 
vows, conſecrations, digeſting the 
annals, regulating the calendar, 
appointing dies faſti et nefaſti, and 
preſcribing the rules and forms of 
juridical proceedings.“ 


Such then were the various parts of which 
the Roman law appears to have been compo- 
ſed during the age of the commonwealth; ſuch 
alſo was the character of each diſtin& part 
and the order of time in which it ſucceſſively 
grew out of the fundamental code of the XII 
tables. F 

I cannot perhaps cloſe the foregoing ac- 
count better than in the words of PomyoN1- 
us, who concludes the firſt part of his En- 


4 The fulleſt information upon this ſubje& may be gathered 
from Jac, GurhERius de weteri jure pontificio and ANDREA 
Bos ius de pontificalu maximo imperatorum romanorum, both in 
the 5th vol, of Gxzvivs, See alſo the ſecond book of C1- 
CERO de legibus. 

chiridion 


ch 
th 
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chiridion (which treats De origine juris) with 
the following recapitulation. 


Ita in civitate noſtrà aut jure id eſt, LEGE 
e conſtituitur, aut eſt proprium Jus civiLF, 
6 quod ine ſcripto in ſola PRUDENTUM IN- 
6 TERPRETATIONE conſiſtit, aut ſunt LEG1s 
* ACTIONES, quæ formam agendi continent, 
te aut PLEBISCITUM quod ine auctoritate pa- 
trum eſt conſtitutum aut eſt Magiſtratuum 
te dictum unde JUS HONORARIUM naſcitur, 
* aut-SENATUS CONSULTUM quod /olum ſe- 
* natu conſtituente inducitur.” 5 


The following table, in which theſe laws 
are arranged in their natural order, may per- 
haps convey a clearer idea of the ſubject than 
could be obtained by any other mode of diſ- 
tribution. 


& Drs. Lib. 1. tit. 3. 


2 
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JUS SCRIPTUM 


Jus legitimum®—vel publicum — Jus facrum vel 


Pontificium | 
Leges 
Jus civile Papyrianum— XII Tabulæ 
Senatus conſulta — Plebiſcita 
JUS NON SCRIPTUM 
Fori diſputationes — Reſponſa prudentum 
Legis Actiones 
Jus civile Flavianum — Jus civile Alianum 
- Tus Honorarium ? 
Jus Pretorium—Leges Cenſoriæ —Adilitiæ 


6 It is not without authority that I have diſtinguiſhed the 
temporal from the eccle/iaſtic law of the Romans, by the word 
legitimum. Cicero ſays, et lgitimo et pontificio jure quærat.“ 
Pro Domo, F. 14. And again, in the ſame Oration, * Pertur- 
5s batis /acris, jure quiritum /egitimo tutelarum et hæreditatum 
* relifto, factus es ejus filius contra fas.” 

7 By ſome writers a diſtribution of a different kind has been 
adopted, in which the Re/ponſa and the Jus Honorarium are 
ranked under Jus ScrxieTUM ; but the arrangement I have 
choſen, ſeems juſtified by the DicesT, Lib. 1. tit. 2. where- 
in they are placed under the head of © Jus quod fine ſcripto 
* venit,” the rank they certainly held till Auguſtus increaſed 
their authority, | 

From 


partic 
have i 
may b 
p. 196 
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From theſe ſources proceeded all thoſe ſa- 
lutary laws which were upon various occaſi- 
ons enacted by the different magiſtrates of the 
ſtate; and thoſe beneficial regulations by 
which both the religious and civil rights of 
every Roman citizen were for many ages in- 
violably maintained. It does not enter into 
the plan of this Epitome to ſpeak at large on 
theſe particular laws, and a bare enumeration 
of their titles would anſwer no uſeful pur- 

ſe whatever. I therefore refer the reader 
who wiſhes for information on this head to 
ſome excellent writers upon the ſubject, in 
the 1ſt and 2d Vol. of Gr zvius's collection 
of Roman antiquities, to the 3d book of Gr a- 
viNA's Origines juris civilts, © de legibus et 
« Senatus-conſultis,” and to ERNESTI's index 
Hum prefixed to his Clavis Ciceroniana. It 
may not however be amiſs ro mention a gene- 
ral diſtribution which AuGusTiNus in his 
book on the Roman laws lays down to faci- 


8 A catalogue of thoſe modern writers, who with a lauda- 
ble induſtry have collected together the fragments of many 
particular laws, and by their extenſive comments upon them 
have illuſtrated various intereſting points of Roman antiquities, 
may be ſeen in Dx. TayroR's Elements of civil law. Art. Lex. 
p. 196, 

litate 
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litate the knowledge of this intricate ſubjec. 
He thinks the whole maſs of laws may be re- 
ferred to ſome one of the following claſſes. 


« Aut enim—1. ad ſacras res pertinent 
« 2, Aut ad magiſtratus 3. Aut de comitiis 
4 — 4. De indiciis— 5. De aliis rebus civi- 
« libus latæ ſunt 6. Aut ad mores — 7. Ad 
4 omnium hominum crimina— 8. Ad ſedi- 
« tioſos legiſlatores— 9. Ad rem militarem 
« ſpectant. De legibus. Cap. 5. 


Ta theſe ages of independence, in ancient 
Rome, ſucceeded a government of a ſome- 
what different complexion under the Empe- 
rors. The ſyſtem of juriſprudence, which 
prevailed during the commonwealth, neceſ- 
ſarily received ſome alterations. Theſe I ſhall 
now proceed to conſider in as regular chro- 
nological order as the ſubject will permit. 


A.U.C.. Some are of opinion, that upon 
the acceflion of Auguſtus, every 
other legiſlative power in the ſtate 

was abſorbed in the will of the 

Lex Regia Emperor, and that the Lex regia 
took place of every other ſpecies of 

Iaw. 
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law. The fact appears to be thus; A. u. c. 
Auguſtus did at different times re- 72 5--766 
ceive certain grants of public ad- 
miniſtration from the hands of the 

ſenate and people; by the laſt of 

which he became completely in- 

veſted with all civil power; though 727 
indeed he was eight years before 

this laſt grant, Sovereign in the 
trueſt ſenſe of the word, declared 
Aud us rus, and Legibus ſolutus. [F] 

The power thus gradually con- 

ferred upon this prince, was be- 

ſtowed at once upon his ſucceſſors 

by a public decree, which, though 
it did not obtain the title of Lex 

regia till the age of the Antonines, 


9 A. v. c. 728 —727—-730—735. Gravina ſpeaking of 
Tribonian's preface to the Digeſts, where, in the perſon of Juſ- 
nian, he firſt introduces this notion of the Lex Regia © Cum 
* enim lege antiqua, quz regia nuncupabatur omne jus, om- 
.v niſque poteſtas populi Romani in imperatoriam tranſlata fit 
.* poteſtatem” adds, that what the ambitious ſtruggles of Cz- 
far and Pompey, the perfidy of the Triumvirate, the violence 
of the legions and the unreſtrained inſolence of the Prætori- 
. an cohorts could never bring to paſs, the abuſe and wilful 
miſinterpretation of the Lex Regia effected; namely, the total 
ſubverſion of civil liberty. Lib. de imp. rom. cap. 23, 24. 


D appears 
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A. u. c. appears nevertheleis to have merit. 
725-766 ed that appellation on its firſt eſta. 
bliſhment. There are others who 

contend that this inſtrument was 

far from conferring abſolute power 

upon the emperor; that Legibus 

folutus' can only mean a partial ex- 
emption, and that if ever the Lex 
regia can be taken in a deſpotic 
ſenſe, it muſt be when the ſeat of 
empire was removed, and the ſer- 
vile ſpirit of the Greeks was ready 
to encourage the boldeſt ſtrides of 
imperial encroachment. * Which 
of theſe two opinions may be right, 
it is not now eaſy to determine, 
and whatever may have been its 


1 A. Rome, ſinatus cunta principibus folita Vaſpaſiano decernit. 
Tacit. Hift. Lib. 4. cap. 3. A fragment of a'deeree of the 


ſenate, which confirmed Veſpaſian in the full peſſeſſion of im- 

perial power, was found in the laſt century, engraven upon 
eopper, in the church of St. John de Lateran at Rome. Tav- 
Lor's Elements of Civil Law. art. Lex Wy GrvrTER's in- 
ſeriptions, cexui. 

2 When, as Gravina expreſſes it, the Senate was rather 
the retinne of the prince, than a neceſſary portion of the go- 
vernment, ** Confſtantinopolitanum Senatum potius Pompan 
* princip1s, quam reipublieæ Romane portionem reputemus.” 
Lib. Argularis de romano imperio. cap. 45. : 
| Ori- 
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original character, from the follow» A. v. 0. 
ing deſcription; of the Lex regia in %s 
the inſtitutes, its meaning and ten- 
dency at that time cannot 1 think, 
be well miſunderſtood. Sed- et 
« quod principi placuit, legis habet 
vigorem, quum Lege regid que 
de ejus imperio lata eſt, populns 
ei er in eum onme imperium Jones et 
« puteſtatem concedat,”* 

Soon after the eftabliſhment of 


the imperial power, two ſources of 
the original legiſlation at Rome, 


namely, Leges and Plebn/cite, were 
abaliſhed, and another ſpecies of 


Jaw aroſe under the title of Inpe- 


3 « 'Tel eff notre  plaifir” in the mouth of à French king. 
Though Br acTon paraphraſes it * Non quicquid de volun- 
* tate regis temere pratſamptum eſt, ſed quod conſilio magiſ- 


"4 tratuum ſyorum rege auforitatem præſtante et habita ſuper 
hoc deliberatione et tractatu, rette fuerit definitum. * Deac- 


liam bus, Lib. 3. cap. . - 

4 Gzrxarp Noopr, a very celebrated profeſſor of civil law 
at Leyden, at the latter end of the laſt century, has written 
2 treatiſe De jure ſummi imperii et de lege regia which has been 


tranſlated by BAR MEI RAC with ſome admirable notes, and to- 


gether with his tranſlation of a diſſertation by Gzowoy1vs in 
the ſame volume, will be found to afford every poſlible in- 
formation upon the ſubject. 

D 2 rial 
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A. v. c. rial Conſflitutions..” Of theſe there 
72 5--760 are three ſeparate ſpecies, Epiſtolæ 


—'Decreta Edicta; though the 
refinement of » ſome "civilians has 
created many other 3 diſ- 
— on this head. in * 
The moſt ſtriking difference i in 
. — general character ſeems to be, 
that the Epiſtolęæ and Decreta were 
made laws at the ſollicitation of 
others; whereas the Eadicta were 
conceived and executed moſt fre- 
quently, as it is expreſſed ex mero 
motu zmperatoris.' 

To ſpeak more particularly of 


Epiſtole each; Epiſtolæ were ſent in anſwer 


to ſuch as requeſted a deciſion up- 
on any point of law or matter of 

. controverſy, and the opinion there- 
in given continued to be deciſive 

for the future, either generally or 
ſpecially, according to the nature 
of the diſpute.” 


5 Epiſtolæ were ſometimes called recripta, and the petlti - 
ons to FER they referred are nn under the gs of Libel 


The emperors in their anſwers were e regulated 
either by the opinion of ſome able counſellor, or by eſta- 


bliſhed 
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Deereta were the opinions and A. u. c. 
deciſions of the emperors, when 725-766 
they ſat (as was cuſtomary with Beereta 
many of them) to hear cauſes in 

the courts of juſtice.* 

Edicla were voluntary and occa- Edict 
ſional proclamations made for ſome | 
general purpoſe, whenever it was 
thought requiſite by the emperor; 
and they were conſidered as univer- 
ſal law under the title Lex edifalis. 
There is alſo another ſpecies of 
imperial law called Orationes. Theſe Orationes 
were ſpeeches made in the ſenate, 8 
either by the emperor himſelf or 


torit, Theſaurus publice fame, Ar- theo} hen o 
marium legum.” 5 


"Ce; Lex 


bliſhed precedents of law. The Reſcripts of the emperor Sx- 


4 veaus are very celebrated, and many of them are to be ſeen g 
e in the 12th vol. of Fazz1c1vs's Bibliotbera Græca. p. 5614. 
6 Paulus compiled fix books of imperial decrees ; prinei- 
pally thoſe of the Antonines and of Severus. 
i. 7 Css ioo us, lib, 6. ep. 5. At what preciſe period 
it this part of the Quæſtor's office took place we have no certain 
þ evidence. The accounts we meet with are very contradiQory : 
e 


ſome writers fix it in the reign of Vatan, upon the autho- 
| rity 


by his Quæſtor, who on this occa- £ .- >» 
fion is ſometimes called Os imper ag 
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A. uv. o. We read alſo in the Theodofian 
725-766 code of Pragmatica, divided into 
Pragmatica Fuſtones and Sanctiaues, the firſt of 

which commanded, * laſt pro- 


rity of AuzELLius Vierox, Nur * his life of, Finds (Vel. 
paſian's immediate. predeceſſor) ſays, he was the laſt emperor 
that recited his oration to the ſenate in perſon. Bat Suero. 
ius tells us'expreſsly that the Pueftor was employed in this 
buſineſs as early as the reign of Auguſtus. Vit. Aug. J. 63. 
« If (ſays Cretuo) it be neteſſary for” a common orator to 
ſpeak with dignity and elegance in order to influence the 
minds of his hearers, how much more do' we require: in him 
who is, as it were, the mouth of the prince, Os principis PF \ 
title which we know was applied to the Puefter, in ao 
to the cuſtont of which we are ſpeaking. 

But the Quer appears not only to have been employed to 
deliver the emperor's ſentiments: to the ſenate, he had fre- 
quently the charge of compy/ing the oration alſo aud T Ae u 
records Nero as the firſt who ever entruſted. his Quæftar with 
this commiſſion, In how honourable a light lis part of the 
duty was regarded we may infer from many circumſtances; 
Tits, we are told, executed it under his father Veſpaſian, 
(Sus TON in wit. Tit, cap. 6.) as did. Adrian for his uncle Tra- 
jan. SPARTIAN. in Adrian. cap. 2. Br1s80N1vs is of opini- 
on that the office extended Kill farther, and that every ſpecies 
of communication between the prince and the fenate was occa - 

ſionally carried on by the Zua/ffor. He obſerves alſo upon the 

words Jura orationibus principum conſtituta, which frequently 
occur in the law books, that this was ſaid becauſe the oration, 
and the decree of the ſenate conſequent upon it, were uſually 
| annexed 
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hibited the execution of certain A. u. c. 
ſubjects of petition from the pro- 725--766 
vinces, cities and collegiate bodies 

in the empire. 

Another aftrument of imperial 
anhority, occurs under the title of ,,_... 
Mandata,or directions ſent to the go- 
vernors of towns and provinces for 
the regulation of their peculiar di- 
ſtricts. All theſe different ſpecies 
of law may however be reduced to 
three general heads already men- 
tioned, namely, Epiſtola.Decreta 
Edicla. 

Theſe Imperial Conſtitutions 
were uſually framed by the empe- 
ror in his Con/iftory, a kind of pri- Conſiſtory 
vy council, eſtabliſhed by Auguſ- 
tus, and compoſed firſt of fifteen 
and afterwards of twenty members 
of the ſenate, choſen by lot, toge- 
ther with ſome eminent magiſtrates 


annexed to each other, and uſed as ſynonimous terms, Select. 
ex jur. civ. antig. Lib. 1. cap. 16. In GzuTzR's inſcriptions, 
Tab. 502. there is a copy from an original oration of Claudius, 
De ſupplendo ſenatu ex nationibus exteris,” ftill preſerved 
at Lyons. See alſo Cop, JusTix1an, Lib. 1. tit. * De of- 


ficie Quæſtoris. 
and 


— pp 00 , 
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A. u. 0. and lawyers. Their buſineſs; ori- 
725-766 ginally was to diſcuſs ſuch matters 
as required diſpatch, or were of 
too trifling a nature to come before 
the Senate. But the Con/ftory at 
laſt extended its juriſdiction; and 
at the death of Auguſtus: was be- 
come a ſubſtitute for the Senate in 
affairs of the moſt goocenk oye 
ances! 
Thus nndes the, Emperors | we 
ſee that the IMeER TAL CONS Ti- 
'TUTIONS. took place of the Lege, 
and Plebiſcita, and that the Senate 
was in ſome meaſure ſuperſeded 
by the  Consis Tory ; in other 
reſpects the ſources of the Roman 
law will be found the fame as un- 
der the conſular government. 


8 © Avguſtus decretis ſuis perpetuam firmitatem compara- 
© turus impetravit, ut generali SCt9 poteſtas judicialis et pub- 
« lica Senatus univerſi transferretur in conſlium illud principi: : 
« quod ab eo tempore S. C. condendi facultatem accepit.” GRA. 
Lib. de romano imperio, cap. 17. This is ſomething analogous 
to Loxp Bacon's idea of the privy council in his time, © which 
* had, he ſays, not a delegated, but an inherent authority, and 
« the king being there, in Cathedra, his decrees in all matters, 
* whether general or particular, were ſettled and irrevocable.” 
See his ſpeech for perſuading the Houſe of Commons to receive ile 


. King's meſſa by their /þ aker, &C, 
king ger e The 
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The Reſponſe prudentum, which A. u. c. 
heretofore had no other authority 72 5--766 
in the courts of juſtice, but what 
they derived from their own inhe- 
rent excellence, were rendered more 
generally deciſive by Auguſtus, who 
permitted them even to controul 
the deciſions of the magiſtrates, and 
to be conſidered in future as oracles 
of law. But this latitude was grant- 
ed only to the opinions of thoſe 
lawyers whom the emperor ſhould 
think fit to nominate,” and who 

9 * Primus Auguſtus publicam juris-conſultis tribuit auc- 
*« toritatem, juſſitque ut reſpondendi facultas non amplius e pri- 
% dato conſilio, ſed ex principis beneficio prodiret.“ Gravina 
de ortu, &c. cap. 42. 

The Re/pon/a Prudentum from this time ranked as Jus ſcriptum, 
though the degree of authority which they received from Au- 
gaſtus has been much diſputed by ſome writers, who pretend 
that this emperor only permitted them to be law in the particu - 
lar caſe to which they ſhould be applied, and that they were not 
conſidered as general precedents till the time of Juſtinian : but 
this ſeems to be confuted in an inſtance of their authority given 


by Juſtinian himſelf, who tells us that Auguſtus having called 
together ſome of the moſt eminent lawyers, conſulted them 


concerning the legality of codicils, and upon their opinion 


ſolely eſtabliſhed the uſe of them, Poſt quz tempora nemin1 
% dubium erat quin Codicilli jure optimo admitterentur.” $.1. 
inflit. de Codicillis. 


E from 
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A. v. c. from this privilege are diſtinguiſh- 
725-766 ed both in the Digeſts and the 


Proculeians 


Code, by the appettations of Furis 
auttores and Furis conditores, titles 
which they never before had pre- 
ſumed to adopt. 

When legal opinions became fo 
highly reſpectable, a variety of 
controverſies aroſe, which in a ſhort 
time divided the profeſſors of the 
law into ſects and parties. Two of 
theſe, more famous than the reſt, 
were known by the names of Sabi- 
nians and Procukians, The former 
called after Masurtius SABINUs, 
and having at its head Atteius Capito, 
profeſſed to adhere to the ſtrict text 
of the ancient law, and to oppoſe 
all gloſſes and innovations what- 
ever.“ Antiſtius Labeo was the lead- 
er of the other ſect, which receiv- 
ed its name from PRxocour us, an 
eminent teacher of law. His te- 
nets were directly oppoſite to thoſe 
of the Sabinian ſchool; for he ad- 


1 * Atteius Capito quæ a majoribus tradita fuerant conſtan- 
" tius tenebat et verbis atque inſtitutis hærebat firmius.” 
GRAVINA de ertu, &c. Cap. 45. 


mitted 
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mitted of great latitude in interpre- A. u. c. 
tation and commentary : this gave 72 5766 
room for a variety of conceits, and 


rendered the practiſe and opinions 
of his followers vety undefined.“ 
Theſe two ſects continued to flou- 
riſh till the reign of Antoninus 
Pius, when a ſet of mediators ap- 
peared; yet their interpoſition was 
not quite effectual, and the diſ- 
putes (though with leſs violence) 
were at intervals continued almoſt 
to the days of Conſtantine. 


2 © Labeo mentis quodam ardore ſublatus indulgebat i inge- 
« nio, innixuſque propriz ſapientiz, fibique amplius permit- 
* tens provehebatur in altum et novitate ducebatur. Itaque 
„ plura intulity vel ignota vel intentata veteribus.“ Gras 
vin, loc, cit. As a beautiful illuſtration of Gravina's 
chapter De juris-conſulterum ſectis, I refer my reader to Mas- 
covius's treatiſe De ſefis in jure civili, edit. Lipſ. 1728. 
LamBEcivs in the Appendix to his Prodromus hiftorie litera- 
rie has drawn out a table of theſe two ſets as they ſpread, till 
the age of Adrian. p. 232. edit, Fabricii, 1910. | 

3 * Hujus diſcordiz plura veſtigia ſuperſunt in libris juris; 
* multaſque retinemus reliquias conflictantium inter ſe ſerĩp- 
* torum, quas Tribonianus ſatis cavere non potuit quam vis 
* Juſtinianus miram locorum concordiam polliceatur,” GRA. 


loc, cit. 
E 2 From 
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From the foregoing detail it appears that 
out of the laws of the XII Tables had ariſen 
a confuſed and variegated maſs of juriſpru- 
dence; which, having never been properly 
reduced under any regular ſyſtem, had ren- 
dered the ſtudy of the law extremely irkſome 
and laborious, This confuſion was conſide- 
rably increaſed by theſe contending ſeQts, 
whoſe whole endeavour it ſeems to have been 
to load a ſcience, already too much encum- 
bered, with unneceſſary difficulties, and to 
perplex it with ſophiſtical and often contra- 
dictory definitions. To the Reſpon/a Pruden- 
tum theſe diſputes were particularly injurious, 
and were the cauſe that ſoon after the death 
of Auguſtus the authority of this branch of 
law was conſiderably diminiſhed : indeed, 
under the emperor CALIGULA, it may be 
ſuppoſed to have received an effectual check, 
for he publickly declared © Se mehercule ef- 
« fecturum ne quid reſpondere poſſent præter 
© e “ m.“ Which ſeems to confine the right of 
delivering juridical opinions to the emperors 
only. The Reſponſa however recovered their 
original ſplendor from the reforming hand of 
the emperor ADRIAN, who, as we find in 


4 Sur rox. in vit. Calig. c. 34. 
the 


of ROMAN LAW. 37 


the Digeſt, decreed . Ut fi quis fiduciam ſui 
“ haberet delectari ſe, populo ad reſponden- 
& dum ſe prepararet.” * The conſtitutions of 
Topos ius and afterwards of JUSTINIAN 
completely eſtabliſhed their authority.* 
During the latter ages of the republic 
many fruitleſs or imperfe& attempts had been 
made to remedy the great inconvenience 
which aroſe from the prodigious increaſe of 
the Roman laws, and many projects were 
formed for throwing the ſcience into ſome 
clear, well-digeſted arrangement; for re- 
trenching what was ſuperfluous and elucidat- 


ing what was obſcure. It was reſerved for 


the EMPEROR JUSTINIAN to accompliſh 
this noble and uſeful work; and in his ad- 
mirable compilation to tranſmit to future 
ages a model of legiſlative wiſdom. 

Having now treated of all the various ſpe- 
cies of laws, as they were ſeparately received, 
either in conſular or imperial Rome, I ſhall 
next proceed to conſider the ſubje& in its 
colleclive form, and ſhall endeavour diſtinctly 


5 Lib. 1. tit. 2. I. 2. 
6 The claſſical reader will find many elegant obſervations 

upon the Re/ponſa Prudentum in Dr. Tarrok's Elements, 

p. 219, et ſeq, 

to 
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to mark the particular changes which took 
place in Roman juriſprudence, at each ſtage 
of rcformation, till the period of its final ex- 
tin&ion. 

And here it may not be amiſs previouſly 
to mention that many civilians (though they 
diſagree with reſpect to the mode of dividing 
the ſubject) have been fond of adopting a ge- 
neral diſtinction of the Roman civil law into 
the three following periods, namely, Furi/- 


prudentia Antiqua, Media and Nova. The 


The firſt has uſually been conſidered as the 
ſtate and complexion of juriſprudence, from 
the foundation of Rome, to the ara of the XII 
Tables. The ſecond, as the period between the 
ara of the XII Tables and the reign of the em- 

or ADRIAN, when the imperial conſtitu- 
tions took place of all other law © radiabant 
* folummodo Imperiales Conſtitutiones,” and 
when the third period or Juriſprudentia nova 
commenced and continued to the age of Jus- 
TINIAN. GRAVvINA differs very materially 
from moſt others in adopting four periods. — 
Juriſprudentia Antiqua from the XII Tables to 
the age of CiceRo.”—Juriſprudentia Media 


7 * Aſpera quidem illa tenebricoſa et triſtis non tam in 


© equitate quam in werborum ſuperſiitione fandata,” GRA. 


De ru, & c. C. 46. 


from 
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from the time of CIcRRO fill the reign. of Au- 

GUsSTUs,* when Juriſprudentia Nova aroſe, 
and continued to JUSTINIAN's reformation, 
and then made way for the laſt period, or 
Juriſprudentia noviſſima, under which title 
he conſiders the Roman law, from the death 
of JUSTINIAN till the expiration of the Exar- 
chate of Ravenna, A. D. 752. A quo tem- 
« pore, Juriſprudentia, barbarorum colluvie 
« merſa, uſque ad LoTHARIiuM, A. D. 1134. 
« Jatuit in Italia.“ 


The compilations of Sextus Pa- A. p.“ 
pyrius, of Flayius and Alius, have 
already been mentioned. The at- 
tempts which we are told were 
made by Pompey, Julius Czfar * 


8 ©© Quz magis communi utilitate quam poteſtate verborum ne - 
« potia moderaretur duftaque interpretum ac magiſtratuum 
« auctoritate, leges veteres flecteret ad lenitatem,” loc. cit. 
The utmoſt extent (according to Gravina's diviſion) of the 
Juriſprudentia media will not be much more than a century, if 
we reckon from the birth of Cicero, 107 years before Chriſt, 
to the death of Auguſtus A. D. 15. This ſhort but intereſt» 
ing period may juſtly be ſtiled the golden age of juriſprudence. 

9 GRrav. De ortu, &c. cap. 46. 

1 Agreeable to general cuſtom I ſhall, in the remaining 
part of this Chronology, adopt the Chriſtian Æra, the firſt 
year of which anſwers to the year of Rome 751, 

2 SUETONIUS tells us of Julius Cæſar “ Statuerat jus civile 
ad certum modum redigere atque ex immenſa diffuſaque le- 

«c gum 
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A. D. and Cicero * towards compiling and 
arranging this overgrown ſcience, 
were from unfortunate concurren- 
ces of the times rendered ineffec- 

76 tual; and the trouble which Veſ- 
paſian took in collecting the Lege. 
and Senatus-conſulta was (as DR. 
TAYLoR juſtly obſerves) rather that 

of an antiquary than a lawyer. It 

was not in ſhort till the reign of 
ADRIAN, that any further compi- 

Perpetual Jation was made.* Under this em- 

Edict. . 

120 peror, JULIAN, a lawyer of high 
conſideration in the empire, of the 


c gum copia, optima quæque et neceſſaria in pauciſſimos con- 
« ferre libros,” cap. 44. a very exact deſcription of what 
JusT1Nn1AN afterwards effected. 

3 Autus GeLLivs ſpeaking of a particular application 
of the word /upereſſe, quotes a paſſage from a book of Cicero, 
Qui inſcriptus eſt, de jure civili in artem redigendo.” Net. 
Attic. Lib. 1. cap. 22. 

4 Avdz1an's affected imitation of the character of Numa 
as delineated in the ſixth Zneid, is generally known; and 
DopweLr ſeems with great ingenuity to prove, that the 
wiſh of being conſidered, like that king, an original legiſlator 
is the true cauſe why we are deprived of the imperial laws of 
all this emperor's predeceſſors. See HEX. DopweLL's Præ- 
lectiones Academicæ, delivered from the Cambden profeſſor's 
chair, of ancient hiſtory, in this univerſity, Preled. 7, 8, g. 


Sabinian 
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Sabinian ſect, made a collection of A. . 
Prator's Edifts, and adding to them 120 
ſome other pat᷑ts of the Jus bonorart- 
um, digeſted the Whole into a regu- 
lar ſeries and ſyſtem of law in fifty 
books, This compilation was held 
in high veneration, and was regard - 
ed as a ſtandard of juridical reference 
till the age of Conſtantine, when 
among the other new arrangements 
and inſtitutions which took place in 
the government of the empire, the 
laws did not eſcape the general fpirit 
of innovation and the perpetual Edict 
loſt much of its authority.* 5 

5 It may be aſked, ſays Got nor x ED, how it happened that 
che Code of Hermogenes commences ao higher than the reign 
of Adrian. Putem ego quod Adrianus nove cujuſdam Ju- 
e rifprudentiz Author extiterit condito inter alia £4: perpe- 
ne cujus materia ordoque deinceps pro Cynoſurà archetypi 
juris futre, quod nobliſſimum fuit corpus juris Romani et 
uni verſæ juriſprudentiæ quz nobis relicta eſt caput.” 7: 
prolegomena cod. Theodof. cap. 1. The Evicr is extant only in 
fragments collected out of various parts of the Digeſts, and 
thrown together in as regular order as ſuch ſcanty materials 
would admit of, by various editors of the Theodoſian and 
Juſtinianean laws; eſpecially by J. GorTHorrseD in his Qua- 
tuor fontes juris civilit, and by Simon Van Leeuwen at the 
head of the Digeſts, in his noble edition of Diox. Gor ko- 
?ReD's Corpus Juris Civiliz. Lugd, Batav, 1663. 


F The 
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A.D. Ihe earlieſt compilation of Im- 
Coder perial Conſtitutions is by ſome at- 

Papyrianus . . he. 
223 tributed to Papyrius Juſtus, who in 
the reign of Severus is ſaid to have 


publiſhed the conſtitutions of Ve- 


' rus, Antonine, and the two. Seve- 
rus's, in twenty books, which are 
mentioned under his name in the 
liſt of lawyers at the head of the 
Pandects.“ 

306 To this ſucceeded two compila- 

Codex tions of the age of CONSTANTINE 
Gregorianus TRE GREAT. 

The firſt is a collection of im- 

138284 perial Conſtitutions from Adrian 

to Diocletian, including a ſpace of 

about an hundred and fifty years, 

the work of GREGoRIvus, or as 

ſome call him, GREGoRIANUSsS, 

Prætorian Præfect to Conftantine. 

The other was a continuation of 
Codex this code by his cotemporary, 


Hernegenia- FIERMOGENES, who brought it 


6 A Catalogue of the titles of theſe laws is to be found in 
Jac. LastTT1 Index legum omnium que in Pandictis continentur. 
p. 269, F 


down 


of ROMAN LA w. 43 


down to Conſtantine's reign.” As A. D. 

neither of theſe works were ever 284-306 

allowed to have any general autho- 

rity, they fell entirely into diſuſe 

(except in the ſchools) about a cen- 

tury afterward, upon the publica- 

tion of the THzoposIAN Cope.* 
Previous to this event, it is ne- 

ceſſary to obſerve, that the empe= 

ror VALENTINIAN the third, per- 

ceiving the corruptions which had 

crept into the Roman law, not on- 

ly from the promiſcuous admiſſion 

of all deſcriptions of men into that 


7 © In Codice Juſtiniano conſtitutiones quædam occurrunt 
« poſt Diocletianum ſcriptz et anteriores tamen epocha Codi- 
« cis Theodoſiani. Hz quum ex Codice Theodoſiano de+ 
ſumptæ non ſint, procul dubio ex alterutro horum codicum 
(Gregoriani ſcilicet aut Hermogeniani) in corpus Juſtinia- 
* neum migrarunt. Adeoque probabile eſt, Hermogenianum 
«« Codicem pertigiſſe ad Annum 306.” HIN con ig. ro- 
man. Juriſp. illuſtran, p. 19. | 

8 The diligence of Cvjac1vs has preſerved us ſome frag- 
ments of theſe two codes: and his labours have been improved 
upon by SCHULTING1UsS in his Juriſprudentia velus ante Fuſti- 
nianca. P. 681-718, 


F 2 pro- 
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profeſſion, but from the indigeſted 
ſtate in which the writings and 


opinions of the old civilians then 


appeared, ſent a preſſing oration 
from Ravenna to the Roman ſe. 
nate, wherein he attempts to re- 
form the firſt evil, by clearing the 
public tribunals of that multitude 
of pleaders and aſſeſſors with which 
they were infeſted, and to remove 
the laſt, by cautiouſly ſeparating the 
works of the moſt eminent lawyers 
from the general maſs, and eſta- 
bliſhing them under imperial ſanc- 
tion as the only works of juridical 


authority and en for the fu- 


ture.” w 


9 juris civilis Scientia, qua Manlios, Scævolas, 3 
«j 0 ampliſſimum gradum dignitatis extulerat, libertorum ar- 


titcium dicebatur.“ Maugzrixus in grat. ad. pro conſulats. 


1 Hon Ius had transferred the ſeat of empire to Ravenna 


about 23 years beſore, and it continued to be the reſidence of 
the emperors, the Gothic kings, and the Exarchs, for more 
a man three centuries. 


2 The ſubſtance of this Oration is to be ſeen i in the Tuz- 


ODOSIAN Cope, Lib. 1. tit. 4. De reſponſes Prudentum, and in 
JvsT1x1a8's Cope, Lib, 1. tit. 14. De legibus. 


The 
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The THtoDosIAN Cop was 2 Ae 
completed under the direction of a 2 . 
the younger Theodoſius, by eight nos 
of the moſt celebrated civilians of 435 
thoſe times, whoſe names are men- 8 
tioned in the firſt Novel of this em- 438 
peror. It contains a collection of 
Imperial Conſtitutions, from Con- 
ſtantine to his own age, in ſix- we 
teen books. 

In the eaſt, its authority was 
confirmed by a Novel Conſtitution, 
directed immediately upon its pub- 
lication to Florentius, Prætorian 
Præfect in that part of the empire, 
having for its title De Theodefiant 
Codicis Auttoritate, and enacting 
that no Imperial Conſtitutions what- 
ever, except ſuch as were con- 
tained in that compilation, were 
thenceforward to be regarded as 


3 * Turopostus Mixos leges ad ſimilitudinem Gregoriani 
* et Hermogeniani, Codice facto Conſtitutionum a Conſtantini 
*© temporibus ſub proprio cujuſque titulo diſpoſuit, quem a 


ſuo nomine Theodefianum vocavit. W proltgem. 
Cod. Theod. Cap. 1. 


va - 
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A. D. valid.“ The good underſtanding 

438 which ſubſiſted between Valenti- 

| nian and Theodoſius, eſtabliſhed 

the authority of this Code in the 

welt alfo.* The former indeed, as 

appears, contributed to the collec- 

ting of it by very liberal commu- 
nications. | 

It is undoubtedly to its favour- 

able reception .in the weſtern em- 

pire that this work is extant in fo 


complete a ſtate; for it was in a 


great meaſure ſuperſeded about 
ninety years afterward in the eaſt 
by JusSTINIAN's compilation.*[G] 


4 A late hiſtorian obſeryes, that the clauſe in this Novel 
which confines the authority of all future laws to that diviſion 
of the empire in which they ſhall be enacted (except when vo- 
luntary adopted by the other) may be confidered as an act 
which conduced more than any other to the final diſſolution of 
the znity of the Roman government. G1BzoN's decline and fall 
of the Roman empire. Vol. 3. chap. 33. 

5 In many of the Novel Conſtitutions, publiſhed by theſe 
emperors, they exchange the names of father and ſon; and 
Valentinian frequently declares, that the greateſt ſanction his 
laws could have, is that they are inſerted in Theodoſius's 
Code. See Nowell. 10. 13, &c. 

6 The Theodoſian Code was firſt publiſhed by J. S1cHaRe 
bobs, at Baſil, in the year 1528, who added, beſides the Novel 
Cen- 
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It appears then, that upon the regulations 
made by the two emperors, Th RODOStUs 
and VALENTINIAN, the ſtate of the Roman 
law in both parts of the empire was nearly 
as follows. The TuropostAN Cops took 
place of every other in point of public autho- 
rity; yet in the three Academies of Rome, 
Berytus, and Conſtantinople, the works of 
Gregorius and Hermogenes, in conſideration of 
their intrinſic merit, were permitted to be 
ſtudied, [H] In the courts of juſtice the 
pleadings and deciſions were regulated by the 
writings of thoſe lawyers, whom VALENTI- 
NIAN in his Oration had ſelected as the moſt 
worthy ſuch diſtinction. Theſe were, in the 
firſt rank, PAPINIAN, Paurus, Carvs, 
ULI AN, and Mops TINUsSs: [I] and to theſe 
were added ſome of the older civilians, whoſe 
opinions they had quoted in their works, 


Conſtitutions of many ſucceeding emperors, two books of the 
Inflitutes of Caius, ſome fragments of the Gregorian and Hermo- 
genian Codes, and the celebrated treatiſes of Vorusius Mæ- 
Clanus De Ae, and of FronTinus De /imitibus, It was re- 
publiſhed by J. Du TiLLET, Biſhop of Meaux, in 1550, and 
again by CuUJacius in 1556. But it was reſerved for the ac- 
curacy of Jac. GoTHorReD to give a complete edition of this 
work, which (though he did not live to fee it) was publiſhed 
in 1665, in 6 vols. folio, with learned prolegomena and an 
extenſive commentary. 


Scæ- 
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Sczvola for inſtance, Sabinus, Julian and 
Marcellus; but among all theſe, the work 
which ſeems to have been in the higheſt 
eſtimation is the Opinions of PAavLvs:? 
For the preſervation of theſe precious relicts 
of ancient wiſdom, together with the Theo- 
doſian Code, we are principally indebted to 
the barbarous nations who over-ran the weſt- 
ern empire ; fince either from a decided pre- 


ference or for want of a complete copy of 


Jus rIixiAx's work, they adopted (though 


partially perhaps) that of TyzoposIvs, [K] 


It is to this #ra, the reign of the younger 
TrEoDos1Ivs, that we are to aſcribe that 
fingular collection of law, which is known 
by the name of Collectis Mofaicarum et Roma- 
narum legum, and which confiſts of a ſelecti- 
on from the works of the moſt celebrated 
civilians (eſpecially of Papinian, Paulus and 
Ulpian), of ſuch of the Roman laws as 
from their great reſemblance are ſuppoſed to 
have been derived from the Maſaical inſtitu- 
tions, comprized in fixteen titles or chapters. 

Various are the diſputes concerning the 
compiler of this work. Some have attributed 
it to Licinivs Rurixus, a celebrated law- 


7 A Collection of theſe opinions is to be found at the end 
of GoTHoFRED's Corpus juris civilis. edit. Lugd. Batav. 1663. 


yer 


» 
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yer in the reign of Alexander Severus, and 
this opinion is favoured by the reſpectable 
authority of CuJacivs, who ſays without 
heſitation (ſpeaking of a certain controverted 
point) © Thus thought Licinius Rufinus, in 
i e libro quo contulit leges Dei cum legibus po- 

uli Romani. PIERRE Pirnou, and M- 
ject this opinion, and agree in aſcribing it to 
ſome part of Theodgfius's reign ſubſequent to 
the publication of his Code, becauſe that and 
the prior Codes of Gregorius and Hermogenes 
are Nerd to in this Collation, which could 
not have happened had the author lived in 
the time of Alexander Severus. MAR U- 
HARD FREHER differs from each of theſe 
opinions, and aſcribes it to ſome ambitious 
Jew of a ſtill later period, who in order to 
magnify his ſect in the eye of the emperor, 
drew up this comparative view of the Moſai- 
cal and Roman laws.“ | 


8 Obſervation. Lib. 13. cap. 10. edit. Fabrotti, Paris, 
1658. 


9 cap. 7. 

1 FaenER. Tazigywr juris. Lib. 1. cap. 9. The firſt editi- 
on of the Collectio Legam, &c. was publiſhed by the learned 
PiERRE Pir nov or Pix not us, at Paris, ann. 1572. and was 

G repub- 
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A. D. From the death of the emperor 
45 5--490 Valentinian to the ſucceſſion of 
Theodoric the Oſtrogoth, the em- 
pire in the Weſt ade to ex- 
hibit a ſcene of confuhon very un- 
favourable to the regular admini- 
ſtration and progreſs of the laws: 
perhaps we ought to except the 
four years reign of Majorian, whoſe 
45 3--461 zeal to reſtore the ſp lendour of the 
Roman name tended itſelf (tho 
ineffectually) 1 not only to the laws, 


republiſhed i in a beautiful | edition at the ſame place, ann. 168g, 
by F. DesMar's, together with Prenov's obſervations on 
Juriax's tranſlation of Juftinian's Code and Novels. 

It was owing to the accurate diligence of PiA PrTHOU and 
his brother Fxanc2s, that many valuable portions of the Ro- 
man law were in the 16th century brought forth from the ob- 
ſcurity in which they had for ages been buried, and by their 
timely labours were reſcued perhaps from oblivion. Pizrks 
was with great juſtice ſtiled the Varro of France, and is ſeldom 
mentioned by any writers without ſome mark of reverence or 
affeftion. The great CvJacrvs ſays of him, among other en- 
comiums, Hoc agente, hoc perquirente, inſtigante, docente 
« dicimus ſemper et adinvenimus aliquid,” Obſery. Lib. 13. 
cap. 10. and in another place he pronounces him to be a man 
equally unrivalled in learning, diligence and focial virtues. 
De Fiudis, Lib. 2. tit. 11. 

| but 
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but to the manners and public edi- A. p. 


fices alſo of this declining city.“ 


A few years after his death, the 


Weſtern Empire terminated "with 
Momyllus, and Odoacer ſucceeded 
to the ſupreme power in Italy. He 
had ſcarcely reigned fourteen years 
when he was depoſed by Tuxopo- 
ſoon after proclaimed king of the 
Goths and Romans. The remark- 
able attachment of this prince to 


2 Novella Miajorian. Lib. 4. tit. 6. 


476 


Imperium jam conſul habet quem purpura non plus 
** Quam lorica operit, cujus diademata frontem 


Non Juxu fed lege tegunt.” 


Is ſaid by Stpox ius of this emperor with more juſtice than 
is uſual in this writer's panegyric. Carmen. 5. v. 1. 

3 The laws and magiſtracies of Rome ſeem to have been 
entirely ſuſpended during the firſt years of Odoacer ; for si- 
ooxtus tells us that in the ſeventh year of his reign, as a great 


mark of favour, Odium adverſus Romanos ita mitigavit ut 


« Conſulem Civitati atque occidenti reddiderit.” De occidentali 
imperio. Lib. 15. p. 255. which is very oppoſite to the con- 
duct of Theodoric, who, ſays the ſame writer, Nullum Ro- 
© manum inſtitutum mutavit, ſiquidem et ſenatum et conſules, 
« patricios, cæteroſque qui fuerant in imperio magiſtratus reti- 
% nuit, eoſque Romanis hominibus tanthm mandavit,” L 


Sup. Lib. 16. 
G 2 


the 


52 


A. D. 


493 
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the laws and cuſtoms of Rome, 


during an illuſtrious reign of thirty 


eight years, has endeared his name to 
poſterity. IL] His earlieſt care, after 
his acceſſion, was to reſtore the ci- 
vil regulations and government both 
of the city and provinces to their 
original form and dignity. For 
this purpoſe he publiſhed anEpicr, 
by which he enjoined the uſe and 
practiſe of the Roman civil law in 
all caſes of moment, both to his 
Roman and Gothic ſubjects, reſerv- 
ing however to the latter a power 
of deciding trivial diſputes by their 
own laws and cuſtoms.* 


Thus we ſee that notwithſtanding the ex- 
tinction of the Roman Empire in the weſt, 


4 P. PiTHov firſt publiſhed this Edict in 154 chapters, 
and though ſome parts of it ſavor ſtrongly of Gothic 
barbariſm, yet upon the whole it may be ſaid to breathe the 
mildneſs and equity of the Roman Codes. For a further in- 
fight into the adminiſtration and laws of Theodoric, conſult 
the five firſt books of Cass1000Rvs, which contain Epiſtles 
and EdiQs of this emperor, directed upon various occaſions to 
the different officers in the empire, 
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the venerable form of Juriſprudence and Ci- 
vil Polity had hitherto eſcaped the general 
ſhock. To the body of law as it ſtood at the 
deaths of Thendods and Valentinian were 
now added the Novel Conſtitutions of Max- 
CIAN, MAJORIAN, SEVERUS, ANTHEMI=- 
Vs, and the Edict or TaEoDoRIC. 

In the Eaſt, during the reigns of Marcian, 
Leo, Zeno and Anaſtaſius, it had ſuffered no 
alteration; but the æra at laſt arrived in 
which the labours of all preceding compilers 
were to be eclipſed, and which (agreeably 
to the eſtabliſhed courſe of all ſublunary 
things) was to prove at once the meridian 
and the decline of Roman Law. It may be 
proper to premiſe that ſuch a work as that of 
Juſtinian was now become abſolutely neceſ- 


fary, from the great obſcurity into which the 


writings of the ancient lawyers were fallen. 

This had been heavily complained of in the 
preceding century; and Au MIANuS Max- 
CELLINUS declares that the juridical books 
of ancient Rome were as little known to the 
practitioners of his day, as the laws of the 
Sicani and the Aruncanians, which were, as 
he expreſſes it, cum Evandri matre abhinc ſce- 


cults obrutas multis. 
en The 
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The EMPtrROg JUSTINIAYN 


. obſerving to what a bulk the ſci- 


Codex 
Juſtinianeus 


528 


ence had encreaſed, and how con- 
fuſedly its parts were thrown toge- 


ther, reſolved to reduce and digeſt 


it into ſome commodious form. 
The firſt ſtep he took in this ar- 


duous undertaking was to make a 


compilation of the three Codes of 
Gregorius, Hermogenes and Theods- 


Aus, and affixing to theſe the Novel 


Conſtitutions of ſome ſucceeding 
emperors, he publiſhed them in the 
ſecond year of his reign. 

His attention was next excited 
to a more extenſive and laborious 
work ; to reform and compreſs the 
ſcience of the law, for the advan- 
tage not only of the ſtudent, but 
of the practitioner alſo. The com- 


5 In his preface to this work addreſſed to Tribonian and 
entitled De conceptione Digeſtorum, he amply ſhews the neceſ- 
ſity of ſuch a Digeſt from the overgrown ſtate of the law and 
the imperfe& manner of teaching it, This preface and that 
which follows, De confirmatione Digeftorum, are well worth con- 
ſulting, not only for the matter which they contain, but for 
the remarkable purity of their ſtyle, 


miſſion 
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miſſion was given to TRtBoNIAN, A. D. 
a Civilian of uncommon abilities, 
and whom Juſtinian had before 
honoured with peculiar marks of 
favour. To aſſiſt him were ap- 
pointed ſixteen celebrated perſons, 
whoſe names are mentioned in the 
Preface to the Code, and who were 
eminent either as magiſtrates, or as 
profeſſors in the academies of the 
empire. Their buſineſs was to 
colle& together the moſt valuable 
materials that could be found in 
the voluminous works of all the 
preceding lawyers, and to connect 
and arrange them ſo as to form a 
regular and complete ſyſtem of ju- 
riſprudence, . quaſi una mens eſ- 
e ſet (fays GRAN A) unaque vox, 
te idemque ſonus.” Though to ac- 
compliſh this, the emperor al- _ 
lowed them ten years : the whole 4 2 
of the bufineſs we find was execut= pandects 
ed in three, or, as ſome aſſert, in 533 
four.“ Hence it has happened that 


6. “ Huic autem labori Juſtinianus decennium prefinivit : 
© Tribonianus vero fibi potius ex celeritate gloriam, quam 
“ poſteris 


- —_— — — — — 
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A. D. Tribonian is accuſed of wilful ne- 
533 gle& and inaccuracy by ſome wri- 
ters, and by others of ignorance 
and incapacity : there are indeed, 
who have aſſerted that neither he 
or his aſſociates conſulted the ori- 
contented Kari Fe with ſuch 
fragments of them as were in com- 
mon uſe, though the words of Juſ- 
tinian himſelf directly preclude ſuch 

a ſuppoſition.” 

Previous to the publication. of 
this large work, the emperor 
thought it would not be amiſs to 
prepare his ſubjects for its recep- 


« poſteris utilitatem ex Nt maturitate paritiras, decennium 
© ad gquadrennium contraxit.” De ortu, &c. ea. 132. | 

7 He ſays in his Oration to the ſenate and the people, that 
the compilation was made with great labour from an immenſe 
collection of rare books, whoſe very titles were unknown, ex- 
cept to the learned in the law, and which were with much 
difficulty procured and arranged by the very illuſtrious glorio- 
mus TriBoNLan “ quibus omnibus 2 leis congeſta 
* ſunt[hzc volumina.” 

The arguments for and ogaiat Tribonian may be found 
very amply ſtated by J. CHiFLET in his Oratio apelogetica de 
Juris utriuſque architettis. Cap. 1, 2, 3 


tion, 
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tion, by a, ſhort and ſimple com- A. p. 
pendium of its contents. Ut ru- 

« dis Animus ſtudioſi (as it is ex- 

« preſſed) ſimplicibus enutritus, 

« facilius ad altioris prudentiæ re- 

« digatur ſcientiam: an extract 

was accordingly made, from the 
works of the moſt eminent juriſts, 
particularly from the Inſtitutes of 
Caius and Ulpian which was to 
contain totius legitimæ ſcientiæ prima Inſtitutes 
elementa. The whole was compri- 333 
ſed in four books, and publiſhed 

in the ſeventh year of Juſtinian's 
reign, one month before the Di- 
geſts.* „ Igitur DIG ESTA fuerunt 

« ante INSTITUTIONES abſoluta, 


8 « Quibus libris, ſays Gzavina of this work, vix ali- 
« quid ſuperfuit elegantius aut ſelectius, fi quis e contextu 
« veterum, mixturam diſcuſſerit recentioris ætatis.“ De or/u, 
c. cap. 133. For its uſe and intent ſee The Conſtitution 
Tanta circa nos, &c. prefixed to the Dicesr, 

Of the various editions of JusTinian's InsTtTUTEs, that 
of Mentz. anno 1472, appears to be the oldeſt: it is in one 
vol. folio, and handſomely illuminated on vellum, Since that 
time the work has been publiſhed with commentaries and il- 
luſtrations in almoſt every country in Europe. The moſt valu- 
able and correct edition is that of AnnoLDd VIX xIus, printed 


w | H at 


—— 
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A. 5. „ fed confirmata, et edita poſteri- 
533 us.“ The Digeſts were ſcarcely 
promulged, when confidering his 


at Leyden, anno 1642, and republiſhed at the ſame place in 
1726, by his countryman Hzineccivs, who declares it to be 
an immenſe treaſure both of juridical and philological learn. 
ing. Præf. ad Arn, Vinn. inſtit. comment. p. 8. The ſame 
Hertnsccivs has himſelf added conſiderably to the ſtock of 
legal knowledge in his work entitled, Autignitatum Romana- 
rum jurisprudentiam- illuſtrantium Syntagma, which conſiſts of a 
regular ſerics of claſſical and hiſtorical obſervations on the In- 
Hitutes, in 2 vols. 8v0. 

In the preſent century alſo, Joacui Horrws publiſhed 
Commentatio ſuccincta ad Inſtitutiones Fuſtineantas, Franckfort, 
1731. 

They have been tranſlated into French by CL Aub Jos. 
De FerRIERE, with elegant illuſtrations and references to the 
laws of France, anno 1725. 

Epzx's excellent book, TFuriſprudeatia Philologica, * Ds, 
Harxs's very accurate Eagliſb Tranſlation of the Inſtitutes, are 
generally known and admired. It may be curious to know 
there is an edition of them in latin hexameters, by one L. 
HoxoraTus Draco. Lyons, anno 1551. ' 

9 The Diozsrs were divided by Juftinian into ſeven parts, 
fifty books and four hundred and thirty titles, a full account 
of which is. given in the Conſtitution De confirmatione Digeſlo- 
rum, and is repeated, Cop. Lib, 1. tit. 17 . De weteri jure enu- 
cleando. | 

From the numerous teſtimonies in favour of this ey nothing 


| ſtronger perhaps can be ſelected than the following eulogy of 


LavreNTivus VALLA, a critic, whoſe — of taſte and ac- 
curate 
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plan of reformation as imperfect a. 9. 
while any branch of Juriſprudence 533 


curateſeverity of judgment give conſiderable weight to his com- 
mendations: I have repeatedly read over, ſays he, the fifty 
books of the Digeſts, and always with additional pleaſure and 
admiration ; for it is impoſlible to fay which is moſt ſtriking 
in that work, the labour and judgment of the ſelection, the 
wiſdom and equity of the laws, the fund of juridical learning, 
or the dignity of the language; et hc ip/a in unoguoque illorum 
tta ſunt egregia et perfectua, ut vebementer dubiter quem cui præſft- 
Vendum putes, et hit nibil addi adimive poſſe videtur tam eloguentiæ 
quam latinitatis et eliganti. Pref. ad lib. 3, Elegantiarum. 

It would be endleſs to enumerate all the different editions 
of the Digeſts, From the original FLoxenTixe or (as it is 
ſometimes called) Pisax Copy, above fifty complete ones 
have appeared, the beſt of which are undoubtedly thoſe of the 
16th Century. The Nuremberg edit. of 1529, in 3 vols. by 
HoroAx DER, is uſually ſpoken of as the firſt, That of 
Florence, publiſhed by Lzzivs TavrxELLLIUs and 
his ſon Fravcis, anno 1553, in 3 vols. folio, is (as they 
inform us in their dedication to Cos uo DE Mevicis) 
printed in exact imitation of the od Florentine MS. and 
coſt them almoſt ten years labour. Da. TarLor calls it The 
Glory of the Preſs : though ST&vy1vs thinks it was excelled by 
the Venice edition of 1574, in 5 vols, 4to. which contains the 
Corpus juris civilis, © Hzc editio ob chartæ, literarumque ni- 
* torem, accuratam imprimendi rationem, diſtinctiones rubri- 
* carum atque adjectum indicem fatis locupletem, relfquis 
* omnibus preſtat.” STRUVII Hift, juriſ. cap. 5. f. 13. Of 
the more modern editions, none perhaps are comparable with 
that publiſhed anno 1748, by Ros. Jos gn PoTnith, a learned 
civilian of Orleans; and which was three years ago re- edited 
in a very ſplendid manner at Lyons, in 3 vols, folio. 
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A. D. remained incomplete, Juſtinian iſ- 
533 ſued out his orders for a reviſion 
of the Cope, which had been pub- 
liſhed about five years before. Hig 

object in this was not only, as he 

ſays, to render it more complete 

by the addition of many new caſes 

and deciſions which had ariſen ſince 


its publication; but to purge it alſo 


of many inaccuracies which had 
been admitted into it. The Orn 
Copk was accordingly made void, 


Codex and the new one publiſhed in the 
repetitæ 


prælectionis enſuing year.” So ſcrupulous was 
534 the Emperor to preſerve this Rx- 


1 © Nemini concedimus ex prima Juſtinianei Codicis edi- 
* tione aliquid recitare ; ſed quod in præſenti purgato et reno - 
% dato Codice noſtro ſcriptum invenitur, hoc tantummodo in 
* omnibus et judiciis et obtineat et recitetur.” Conſtitut. 
Cordi nobis eft, Qc. ad Cod. repetit. prælect. de emendatione, 
Cod. F. 5. This Code is divided into twelve books, in imita- 
tion, fays Gravina, of the XII Tables, and theſe again into 
776 titles: it contains the Conſtitutions of 34 Emperors, from 
Aprian to JusTin1an inclufive. 
The firſt edition, which is complete in twelve books, is that 
- publiſhed by Horoanves, at Nuremberg, anno 1530. The 
former contain only the nine firſt books. Since that time it 
has ſeldom been publiſhed ſeparate from the Corpus Juris 
Civilis. 
VISED 


Bikli 
theſe 
he pr 
reſpe 
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"y18ED Cop in its original form, A. . 
that although (as it was natural to 534 
expect) new emergencies would be 
conſtantly demanding freſh Edits 

and Inſtitutions; yet he would not 

permit any addition to be made to 

this work. All the regulations 
therefore ſubſequent to the reviſed 

Code were ſuffered to remain in an 
indigeſted ſtate, under the title of 
NoveL CoxsTITUTIoNs, and Novel 
were not collected into a volume 1 _ 
till the laſt year of his reign ; 5 
though (as DR. TAYLOR obſerves) 

moſt of them appear to have been 

enacted between the years 534 and 

542.* The greateſt part of theſe 

Novels were written originally in 


2 Theſe Nover ConsTiTuT1ONs are divided into 
nine Parts or Callationt, as they are called, and are 168 in 
number, Ergo centum ſexaginta octo Juſtiniani Novellas 
nee plures, nec pauciores numerari conſentiunt omnes.“ Index 
Conflit. Novell. prefixed to Gornorxp's edition of them in the 
Corpus Jur. Civ. Fapricivs, who in the 12th vol. of his 
Bibliotheca Græca, has given a very comprehenſive view of 
theſe Novels, follows this account of Gor Horx, though, 
he premiſes, cap. 6. that writers have varied conſiderably in 
reſpeR to their number and arrangement, The firſt edition of 
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4 Chronological View 


Juſtinian's death, a Latin Verſion, 
by an anonymous author, made it's 
appearance. 

This tranſlation was ſo faithfully 
executed that it was, by way of 


Volumen diſtinction, called the AuTHEN- 
Authenticum 


568 rie Cope. It had the lead of 
every other, in the Courts of Juſ- 
tice, for many years after it's pub- 
lication, and upon the revival of 
the Civil Law, recovered its ori- 
ginal authority. 


theſe Novels, worthy conſideration, is that by Nic. Boszrus, 
at Lyons, 1512. And the beſt, F. DESsMAR EIS“ republi- 
cation of PiTrov's edition, with the Notes of AvcusTinus 
and his own Gloſſes, 1 vol, fol, Paris, 168g, 
3 © Quamobrem et nos una cum Græco textu hanc Anony- 
* mi yerſionem retinemus in foro.“ De ortu, &c, cap. 135. And 
LzevxcLtavrus fays, © Laudo confiliym Antonini Contii, qui 
% Novellarum interpretationem veterem omnino publicandam 
* putavit, nam multis in locis ea plenior eſt et integrior quam 
« Grzcz editiones.” Notatorum juris, Lib. 2. p. 365, The diſ- 
putes about this Latin 'Tranflation are infinite; ſome ſuppoſe 
it to have been made in the reign of Juſtinian and ſpeak of it 
as © injucunda, ſalebreſa et barbara.” Others again affirm it to 
be the work of Jurtan, and declaring the original to be 
t Afaticd quddam luxurid diffuſus, prolixitategue nimia ſeriplus, 
commend this tranſlation for being compendioſſor et Hylo non 
© ine/egante-edita. ALCIATI Parergen Juris.“ Lib, 2. cap. 46. 
There 


Greek: not long however after 
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JULIAN, who was a public read- A. . 
er of the law at Conſtantinople in 
the reigns of Juſtin ad, Tiberius 
2d, and Mauritius, the immediate 
ſucceſſors of Juſtinian, made an 
Epitome of this Latin Verfion which , Juliani 
goes under his name, and which, N= 
for a ſhort time, ſo far ſuperſeded 379 
the Authentic Code, that it had 
nearly ſunk into obſcurity. 
- But none of theſe works, nor any 
of thoſe prior to the reign of Juſ- 
tinian, however admired they have 
been, were ever of any authority in 
themſelves, nor are they to be 
conſidered as forming any eſſential 
part of what is called, Coxeus Ju- 
RIS RoMANO-CIvILISs, which, in 
its ſtri& ſenſe, is applied ſolely 
to the INSTITUTEsS-PANDECTS= 
Cope and NoveLs or Jus TINI- 
Ax, though in a more extenſive 


There are many alſo who doubt it's. antiquity, and aſcribe 
it to a Monk of the 12th Century, RirsRSsHUstus, in jure 
| Tuſtin, in proæm. Cap. 4. n. 9. It was publiſhed at Lyons, 
anno 1561, by Lud, Mix vs, having the heads of all thoſe 
Greek Novels which are admitted in the Latin Epitome, 
inſerted in the margin, 


ſigni= 


- ——_ — — — — 
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| A. p. ſignification, it is underſtood to 
570 comprehend various other ren 
compilations.“ M] 

In the Eaſtern Empire, after the 
death of Juſtinian, the laws under- 
went a variety of modifications. 
But to excel in civil wiſdom and 
the even adminiſtration of juſtice 
was not a characteriſtic of the Con- 
ſtantinopolitan Court. The influ- 
ence of the Greek la never extend- 
ed beyond the limits of the empire, 
and even there it had but a feeble 
and undefined authority. It is not 
neceſſary therefore to be very par- 

ticular on this head. 
| During the lifetime of Juſtinian 
or (according to ſome) very. foon 


4 No leſs than thirty editions of the Corpus juris Civilis 
were produced in the 16th century, at Paris and Lyons only. 
' The completeſt is that of Dionysivs GoTHrorreD, pub- 
8 | liſhed by Stmon van Leeuwen, at Leyden, in one large 
| folio, anno 1663. It contains (beſides the Inſtitutes, Pan- 
dects, Code and Novels of Juſtinian) Various other Edicts 
and Novel Conſtitutions, The Opinions of Paulus with the 
Notes of Cujacius, The Faſti Conſulares, The Apoſtolic 
Canons, Fragments of Feudal Law and- of the XII Tables, 


| An extenſive Synopſis of Civil Law and very copious Indexes 
5 to the whole. 


after 


of ROMAN LAW. 65 


after his death, THALEL us, who, A. D. 
from great eminence in his profeſ- Thalelzus 
ſion was called yours E, the 566 
Eye of the Law, made a tranſlation 

of the Pandects and Code into 

Greek. The Inſtitutes were pub- 

liſhed alſo in that language, by 
THEOPHILUS.* 


5 It was from this tranſlation of Thalelzus, it is ſuppoſed, 
that Baſilius and his ſons copied a great number of laws in 
their Greek Code. Fa RRIc. Bibi. Græc. Lib. 6. cap. 6. 

6 Heinsccrvs and GaAvIxA are of very oppoſite opinions 
with reſpeR to this TugorHILus. The former ſuppoſes him 
to be the ſame who aſſiſted Tribonian in Juſtinian's Compila. 
tion; the latter expreſsly calls him, “ Alium ab eo qui con- 
« dendo juri operam navavit:“ and in this aſſertion he is ſup- 
ported by FanroTTUus, who in his preface to the Paris edition 
of 1657, conjectures that he lived in the 1oth Century, in 
the reign of Conſtantine Porphyrogen. Aictatus, ( Parer- 
gon juris, Lib. 5. cap. 23.) places him as low as the beginning 
| of the 13th Century, and calls him a follower of Accurſius ; 
but the opinion of Fabrottus is the moſt general. 

Datz Husr, (De claris interpretibus, lib. 2. p. 133.) 
calls this Greek Verſion of the Inſtitutes * Elegans quidem 
det erudita ſed prolixiſime paraphra/is.” which ſeems contra- 
ry to the emperor's injunction Ut nemo neque eorum qui in 
« præſenti juris peritiam habent, neque qui poſtea fierent au- 
&« deat commentarios iiſdem legibus adnectere: niſi tantum ſi 
« yelit eas in Græcam vocem transformare /ub codem ordine, 
« eddemgue conſequentid ſub qud et voce Remand pofite ſunt, quod 


I «© Greci 
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A. D. It does not appear that any ma- 


terial change took place after this, 
till the reigns of BASsILIuS THe 
MAcEtDpoNIAN and his ſons, Lxo 
the Philoſopher, and Cons rAx- 
FINE PORPHYROGEN, under whom 
a freſh compilation for the uſe of 
the Greek Empire, made its ap- 
| pearance. 
| Authors are very much divided 
about the order in which this work 
was executed and in aſſigning to 
each of the emperors their reſpec- 
tive parts. 
Baklica The moſt probable account 
rt. ſeems to be; that BasiLtivs firſt 
876 publiſhed the Baflica, or Imperial 
'"  Conflitutions, in forty books, which 
being a ſort of Epitome of Juſti- 
nian's Code, was called PRocyei- 


RON, or Manual of Law : that his 


865. 90% 


Cod. lib. 1. tit. 17. F. 21. Nevertheleſs Aue us rix us re- 

commends it as an excellent companion to the Latin Inſtitutes. 

Emendationum, lib. 3. cap. 8, It was firſt publiſhed by FRo- 

- BENIUS at Baſil, anno 1534. The beſt edition is thavby Fa- 
 BROTTUsS, mentioned above. 

work, 


fon Leo | re-publiſhed the ſame 


« Grzci Kam vote dicunt,” De Confirmatione Digeſt. and again, 
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works, with an addition of twenty A. b. 


books, under the title of ga 7 


u petit, Or, iger Gi and gg 
that the compilation was complet - Conſtantine's 
ed by Cos TAN TINE, in a reviſed Baflica 


edition of the Baſilica, which con- 906 
ſited of Axty books, and is the very 

ſame text which is at this day ex- 
tant. 5 


7 That this is the true ſtate of the matter, I think may be 
collected not only from the work itſelf, but from the teſtimony 
of the ableſt civilians, who have commented upon it. See the 
preface to the ſeveral editions, and AsSEMANNI, Bibliotheca 
Juris Orientalis. Lib. 2. cap. 11. & 16. 

FaBrICius, who had ſeen the MS. of Baſilius's 88 
correas CuJacivs (Ob/ervationum, Lib. 6. cap. 9.) for af- 
ſerting that it was divided into fx/y books, whereas it ap- 
pears, there are forty only. Fasr1c, Bib, Grac. Vol. 12. 
lib. 6. cap. 6. The beſt edition of the complete Bafilical Code 
is that of FanroTTUs, in 7 vols. fol. Greek and Latin, Paris, 
1647. 

The two ſons of Baſilius wn were very eminent for their attach- 
ment to litterature ; Leo, beſides his juridical labours, lefe 
behind him 4 Treatiſe os Tactics, and ſome Theological and 
Hifterical works, which are ſtill preſerved among the Vatican 
MSS. His Oracles of the Greek Empire, accompanied with 
curious ſymbolical pictures, are publiſhed at the end of the 
vol. of the Byzantine Hiſtorians, by PzT, Lamazcaivs, 

ConsTANTINE, beſides a treatiſe on The adminifiration of the 


Empire and another on Tagics, is author of a large work on 
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A.D. Theſe ColleQions, it muſt be 
os obſerved, were not made from Juſ- 
tinian's original work, but from 
the Greek tranſlation of it, and 
they conſiſted, of the principal 
parts of the Pandects and Code, 
and of all the Imperial Conſtituti- 
ons, from JUSTINIAN to BASIL1Us 
and ConSTANTINE, In imita- 
tion of the Inſtitutes, as tranſlat- 
ed by Theophilus, each of theſe 
emperors drew up an Epitome. of 
their larger works.* A cuſtom 
which preyailed very much after- 


the Ceremonial of the Byzantine Court, of which a magnificent 
edition, in Greek and Latin, was printed at Leipſic, in the 
year 1751, by the joint labour of Jo. Hen, Leicxivs and 
Jo. Jac. Re1sx1vs, the latter of whom has added a very co- 
pious and learned Commentary. 

8 « Edidit idem Lxo juris Epitomas; opus meris definitioni- 
« bus et regulis conſtans et fatis elegans; quod erat in Pala- 
tina Bibliotheca ut FR EH ER us teſtatur; confeciſſe etiam Le- 
* onem Prochirum, ut inſtar Inſtitutionum foret, Aus usr ixus, in 
„ Notis ad Novellas prodit.“ Suarez, Netitia Baſlicerum. 
This is no doubt the Manual which LABRE mentions as being 
in the Royal Library at Paris. As to ConsrAaNTIxE's Pro- 
cheiron, Su Ax kE thinks it was nothing more than a reviſed 
edition of his brother's work. Loc. cit. 


not 
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wards, among the greek lawyers, A. v. 
who (as DR. Duck obſerves) were 906 
not near ſo numerous as the com- 
mentators on Juſtinian, but appear 
to have been more fond of epitomi- 
zung than of illuſtrating.“ This 
opinion is juſtified by the following 
works which have come down to 
us either entire or in fragments; 
and many others of a ſimilar nature 
might be adduced, if it were ne- 
ceſſary. 

A Compendium of Law, drawn Attaliota 
up by Micyater ATTALIOTA, 1073 
by order of the Emperor Michael, 5: to 
Ducas, under the title of Prag- Suarez 
matica, and a Synopfis of the fame 1077 
age, by MicRAEL PsELLUs, writ- pettus 
ten in political verſe.* ERH 1076 


9 De Uju et Autoritate Juris Civilis, &c. Lib. 1. cap. 5. Per- 
„ multa Manualia Juris in Oriente fuerunt, omnibus fere pa- 
* tronis cauſarum five rhetoribus ſuum ſibi Codicillum, et 
« quaſi vie comitem conficientibys, Cuj Ac. Obſervart. Lib, 6. 
cap. 10. 

1 It conſiſts of 96 titles, and is publiſhed by LEUNxCLAVI- 
vs, Vol. 2. Juris Græco- Romani. | 

2 There is an edition of Pſellus, by Fran, BosQUuEeT. 
Paris, 1632, | | 

es or, 


U— — — 
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ov 


A. D. 


Harmeno- 
pulus 


1143 


Balſamon 
1144 
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or, Procheiron of HARMENoeu- 
Lus, a Judge in Theſſalonica, in 
ſix books, compiled from the work 


of Baſilius; in imitation of which a 


Compilation of Eccleſiaſtical Law, 
drawn up many years before by 
PHoTIvus patriarch of Conftanti- 
nople, was arranged and publiſhed 
by TuroDORE BALSAMON, patri- 
arch of Antioch, with a commen- 
tary and illuſtrations. Such as wiſh 


to be informed of many other works 


of the ſame kind with theſe already 
mentioned, I refer to the various 
Collections of the Jus Græco· Ro- 
manum, and to FABRIC1Us's B1b- 
liotheca Græca, Lib. 6. cap. 6.“ 

+ None of theſe, whatever autho- 
rity they might have poſſeſſed in 


3 The original MS. of this work, is in the Vatican. The 
earlieſt edition is that of Paris, 1540, by Adam SUALLEM- 
BERG, The beſt is Dion, Gorhor RE p's, Lugd. Batav, 1576. 


4 For an hiftorical and critical account of the Greek Law, 


conſult the copious prefaces to the different editions of the 
Baſilica, particularly the Netitia Ba/ilicorum of Jos. Su aREZ, 
prefixed toFaBroTTVSs's noble edition of the Greek Conſtitu- 
tions, and the dedicatory preface of the ſame Fabrottus to Chan- 


cellor 
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the particular diſtricts where they A. . 
were publiſhed, were ever admitted 
upon the revival of. the civil law 
as general rules of decifion in the 
Courts, or were any otherwiſe ap- 
plied and ſtudied in the Schools 
than as uſeful treatiſes for explain- 
ing difficulties in the Roman Law, 
or for illuſtrating the hiſtory and 
cuſtoms of the eaſtern Empire. 
The peculiar. fituation of the 
Weſt, at the time when Juſtinian 
publiſhed his compilation; the tu- 
mults which immediately followed ; 
and the revolution which took place 
in the Italian Provinces about two 


cellor SEGuIER. See alſo the Chronologia Juris of Marque 
naRD FREHER, DR. Duck, De u/u et Auhoritate Juris Civilis, 
&c, Lib. 1. Cap. 5. and Fa BRICII Bibliotheca Græca. Lib. 6. 
Cap. 6.—For a catalogue of the works of the Greek Lawyers, 
ſee LeuncLavivs's edition of the Ju-: Græce-Romanum, 1 596. 

5 Ex quibus (ſays Gravina, ſpeaking of theſe works) 
« atque ex græcorum juriſconſultorum ſuperſtitibus notis et 
© interpretatiunculis, Cujacivs multos juris civilis locos re- 
«* ſtituit, explicavit, et illuſtravit : ita ut illius Græcorum lu- 
% minibus adſperſa germanam Romanorum juriſprudentiam, 
* caligine temporum intermortuam, ſuſcitarit.“ De Ortu, &c. 
cap. 138, | 


years 


72 


A. D. years after this emperor's death; 


568 
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will ſufficiently account for the 


condition of his laws in that part 


of the Roman World, where there 


1s little reaſon to ſuppoſe they were 


ever vety generally received. 


553-568 From the expulſion of the Goths 


till the irruption of the Lombards, 
the interval of tranquility was too 


ſhort to ſuffer them to take deep 


root; beſides, the attention of Juſ- 
tinian was, during the laſt years of 
his reign, ſo entirely engroſſed by 
military matters, that it was not 
in his power to make the beſt 


uſe of that favourable opportuni- 


ty for encouraging their growth 


and ſtrengthening their influence, 


6 It has been the opinion of many reſpectable writers that 


the Codes, Novels and Inſtitutes of Juſtinian were uſed in 
many parts of Italy, during the middle ages, without inter- 
ruption ; and the learned MurxaTor1 is inclined to ſuppoſe, 
that even the Panaictt were never entirely obſolete ; in proof 
of which he produces ſome ancient Inſtruments of the gth, 
10th and 11th Centuries, in which references are made to 
certain paſſages in that work. Antiguit. Ital, Medii Avi. 
Tom. 3. Diſſert. 44. 


which 


which was ſoon after entirely con- 
fined to the few greek provinces in 


Italy. The ſmall Exarchate of Ra- 


venna, where the Roman law had 
long found an Aſylum at laſt ſhared 
the fate of the other Italian Cities, 
and yielded to the arms of the 
Lombards. 

This may be accounted the era 
of the final extinttion of the Roman 
Za, which during the ſucceeding 
ages of the groſſeſt barbariſm and 
ighotance, laid buried in obſcurity, 
and did not revive till toward the 
middle of the twelfth Century. N] 
# Tantaque et tam diuturna bar- 
« baries ' Italiam inundavit, ut Jus 
Romunotum etfi magno ſtudio, 
« deletis Longobardis, a Catolo 
. Magno quæſitum; tamen exem- 
« plariorum inopia longaque obli- 
e yione populorum uſque ad ſæcu- 
lum duodeeimum, nempe ad Lo- 
« tharii tempora in tenebris delitu- 
« erit. Igitur ut fatum omne Juſ- 
« tinianæorum librorum oculis le- 
« gentium ſubjiciamus, vixere illi 

K 


73 
A. p. 


752 


1137 


quidem 


—— — 
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A. D. *© quidem ix Græcid a JUSTINIANO 


« uſque ad LEONEM, nempe ab 
c anno Chriſti 536, ad annum 


&* 010. In Talid vero (fi Raven- 


* nam excipias) reſiſtente ab initio 
«« barbarie Gothorum, aunquam flo 
* ruerunt, vixque tandem emerſe- 
« runt, anno 1130.7 


Thus then * I endeavoured to diſplay 


and illuſtrate the Origin and: Progreſs of the 
laws of regal, conſular, aud imperial Rome, 
and to mark, as diſtinctly as the ſubje& will 
permit, their various ſtages of revolution and 


reform during a period of more than twelve 


centuries. And here for the preſent I ſhall, 


cloſe Tur CuRonoLoGICAL VIEW. 


The Hiſtory of THE Revivar of Tur 


Roman Law, its Connection with Taz 
FEguDAL AND CANON LAw,' its CHARAC= 


7 Grav. De ortu, &c. cap. 139. 


8 Writers are very much divided in their opinion reſpect- 
ing the origin of Feudal Law: ſome have refined ſo far as to 
think they diſcover it in Romulus's inſtitution of patron and 


client; but this (as SEL DEN obſerves) is entirely without 


foundation; for © though there certainly was a bond between 


the parties, yet it does not appear there was any peſſeſton held 


by that bond.“ Titles of Honour, Part ad. Chap. 1. Sect. 23. 


Others 


ence w 
volunta 


nion of 
The 
CopkEx 
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TER and INFLUENCE in the different Cour Ts 
and ACADEMIEs of Europe, together with 
Others again have derived it from the military colonies of the 
Romans. But the conditions upon which theſe were held do 
not appear to have been of a feudatory nature, Something 
of this kind indeed ſeems to be expreſſed in the grants made 
by the emperor Alexander Severus of ſome conquered territo- 
ries on the Frontiers Limitaneis Ducibus et militibus, ita ut 
4 eorum ita eſſent i heredes illorum militarent, nec unquam ad 
G privatos pertinerent,” LamPriD, i Vit. Alex. Sever. But 
after all, the moſt general opinion is, that the Feudal Law 
owes its introduction to the Lombards and other northern na- 
tions, who ſettled in the Roman provinces in the fixth and 
ſeventh centuries, © The power and glory of whoſe princes 
« (ſays Selden) conſiſting alone in the multitude of ſuch as 
« were devoted to live and die with them, the bond of ſuch 
«devotion was made chiefly by ſuch gifts of poſſeſſions as 
« created a feudal right between the Giver and Poſſeſſor, con - 
© firmed alſo by an oath on the Poſſeſſor's part, which bound 
him both to be faithful to the Giver and alſo aſſiſtant to him.“ 
Toe. Cit. Mor ix I Conſuetudines Pariſ. cap. 5. Des Fiefs. 
Crac. Epift, nuncupatoria et Tus Feudale, Lib. 1. Diege/is 4. 

From the diſunion of the Roman Empire, and the efta- 
blimment of Papal Authority, the Canon Law is univerſally 
allowed to have derived its origin, Such was the powerful 
influence of religion in thoſe ages, that the very acts of obedi- 
ence which were refuſed to the beſt political inſtitutions, were 
voluntarily yielded to the arbitrary Decrees of Councils, the Opi- 
nns of the Fal bers, and the Edits of the Popes, 
The moſt ancient Collection of Eccleſiaſtical Law, is the 


CopEx Canoxum Ecciesie Universz, It was by this 
K 2 Code 


* 
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the Lives and WRITIN es of its moſt emi. 
nent PRoFEsSORs, Will furniſh copious and 
intereſting materials for a SEconD PART. 


Code that the Eaſtern and Weſtern Churches were for many 
ages governed, and it is to be conũdered as the remote ſource 
of the Canon Lat, JUSTELLI. Pref. ad Cod. Canon. is Biblio. 
thecs Juris Canonici veteris. Vol. 1. p. 18. The Canons of the 
firſt Ecumenical Council at Nice, A. D. 325, with thole 
which followed, down to that of Chalcedon, A. D. 451. form 
the. principal part of. it, and they are the ſame with thoſe 
which Juſtinian has ſo ſtrangly confirmed in the Novel De Ee. 
elefraflicis Titulis, &c. 131. tit. 14. Collat. 9. We, read of 
many other collections of this ſort as early as the 6th and 
7th Centuries, but the authority of all theſe was ſuperſeded by 
the famous Compilation of GRATIAN, a Benedictine Monk, 
who in the year 1157, publiſhed -aDecztTaL which has been 
ever ſince regarded as the baſis of the Canon Law, The influence 
of that zeal for juridical purſuits, which was at this period 
awakened. by the diſcovery of Juſtipian's Pandects, is viſible 
in the numerous compilations and commentaries ſubſequent to 
GraTran's work, and the defireof cloſely imitating that empe- 
ror, produced in proceſs of time ſuch a ſimilarity both in the 
form and character of the Civil and Canon Law, that at laſt (as 
Dx. Dvcc has obſerved) the one could no longer exiſt with- 
aut the other.“ De Uſu et Authoritate Juris ciuilis, &c. Lib. i. 
cap. 7. Dovjar H. Du Droit Canonique. Partie, 1'*. chap, 
17, 18, &c. 
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ILLUSTRATIONS: 


P. 7. [A] 

HERE is no branch of Roman law 

upon which the ingenuity of Civilians 
has been more induſtriouſly exerciſed, than 
upon the Hiſtory and Interpretation of the 
XII TaBLEs. The works to which this 
obſcure but intereſting ſubje& has given riſe, 
are many of them extremely valuable, not 
only' for the ſtriking illuſtrations they afford 
of the language and manners of a very remote 
period, but for the frequent light which they 
throw upon the writings of the ancient Poets 
and Philoſophers.* 


* The writers upon this ſubje& are very fully enumerated 
by FaBr1civs, in the 4th book of his Bibliotheca Latina, 


Cap. . 
Of the ancient Commentators, the principal upon record 
are SExr. ZEL1vs and L. Aciitvus, both in the 6th Century 
of 
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The high commendations beſtowed upon 
theſe curious fragments of civil wiſdom, by 
thoſe who were familiar with them, and who, 
we know, were well qualified to judge of 
their merits, muſt naturally excite in us a 
mixture of veneration and regret. 

Such an encomium as that which Cictro 
has paſſed upon them, though perhaps a lit- 
tle exaggerated, might alone be ſufficient to 
convince us of their value. They outweigh, 
he tells us by the mouth of Craſſus, whole 
libraries of philoſophy, and contain in them- 
ſelves a complete body of juridical wiſdom, 
«« Fremant omnes licet : dicam quod ſentio, 


of the City. Szzv. Sr rielvs in the 7th, and Aurisrivs 
Lasto, the founder of the Proculeian Sect, in the 8th. The 
moderns may properly be diftributed into three claſſes. Such 
as collected and arranged the ſcattered fragments of the 
XII Tables, as L1ys1vs and PrTHoevs, Such as added ex- 
tenfive commentaries to their compilations, as BaLipvin, 
Hor romax, Revarn, AucusTiRUs z and ſuch as publiſh 
ed them with ſhort Scholia and explanatory. Gloſſes, as Ps a« 
TEIUs and ConTivs. But none of theſe are in any way 
comparable with J. GornorxED, who in the firſt part of his 
Auatuor fontes Juris civilis has thrown the fulleſt light upon 
this ſubject. The beſt edition of that work is publiſhed by 
Evzrarp Orro, in the 3d Vol. of his The/auras Juris Roma- 
ni. edit. Lugd, Batav. 1727. Gravina has alſo treated 
largely on this head, with his uſual elegance and accuracy, in 
the 2d book of his Origins Juris ciuilli. 

« Bib- 
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« Bibliothecas. meherculè omnium Philoſo- 


« phorum uno XII Tabularum libello authori- 
tc tatis pondere et utilitatis ubertate ſuperari.*” 
AvuLus GELL1vus has introduced Cacirivs 
the lawyer ſpeaking of them in very high 
terms to FavoRinus who, notwithſtanding 
ſome objectionable points, readily agrees with 
him, adding Non minus cupide Tabulas 
« iſtas XII legi, quam illos decem libros Pla- 


« tonis de legibus.” And the ſame Philoſo- 


pher, in another place, ſeverely cenſures a 
lawyer, to whom he had in vain applied for 
an explanation of an obſolete word, for pre- 
ſuming to profeſs and practiſe without being 
accurately acquainted with the Decemviral 
Laws,“ a work which Livy has pronounced 
to be, Fons omnis publici privatique 
« juris.” © 

To what particular cities of Greece the 
Deputies of the Roman Commonwealth were 
indebted for this ineſtimable treaſure, cannot 
at this diſtance of time, and from ſuch muti- 
lated portions of it as remain, be ſatisfactori- 


d De Oratore, Lib. 1. cap. 43 & 44. See allo many paſ- 


fages in the 2d book De Legibus. 
* Notes Attice, Lib. 20. cap. 1, 
4 Ut ſupra. Lib. 16. cap. 20. 
© Lib. 3. cap. 34. 
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ly determined, though much labour and. in- 
genuity has been employed upon the ſubject.“ 
That ATHENS was the principal object of 
their embaſly we have the concurrent teſti- 
mony of the beſt writers ;* nor indeed can 
we wonder that the preference was given to 
this celebrated city upon ſuch an occaſion, if 
we reflect that it was the ſplendid zra of Pz- 
RICLES' adminiſtration, when not only Phi- 
loſophy and the Science of Legiſlation, but 
every elegant and uſeful purſuit was carried 
to ſuch an uncommon degree of perfection, 
that the Athenian State was eminently diſtin- 
guiſhed as the general School of Greece.“ 
Though the influence of the XII Tables 
was. conſiderably diminiſhed by a variety of 
new cuſtoms and laws, which were at diffe- 


f Gravinzx. Specimen Priſci Juris. 

CicEtRo mentions two works which, were they extant, 
would prove excellent guides in ſuch an enquiry. ** Omnium 
* fere civitatum non Grzciz ſolum ſed etiam Barbariz, ab 
ARISTOTELE, mores, inſtituta, diſciplinas ; a Tyuzornras« 
ro leges etiam cognovimus,” De Finibus, Lib. 5. cap. 4. 

b « Miſh Legati Athenas.” Ltv. lib. 3.ä— Dion vsius Ha- 
LICARNASS. Lib, 10. cap. 54. edit. Hudſon. 1704. Cic. pro 
Flacco. cap. 26. | 

* Thucydid, Hiſt. Lib. 2. ſect. 37. 41, edit. Hudſon, 
1696, 


rent 
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rent times introduced, it has been thought 
that, upon the following authorities, their ex- 
iſtence may be traced through almoſt every 
period of the Roman Hiſtory, to the age of 
Juſtinian. 

We are told that they were firſt made 
public, by being fixed up in the Forum 
on tablets of braſs, Leges Decemvirales 
quibus Tabulis XII eſt nomen, in æs inci- 
« ſas;” a cuſtom very general among ancient 
nations, and frequently alluded to by the 
poets. * They were afterwards, it may be 
preſumed, . removed to the Capitol, which 


! Hardly ten years had elapſed from the promulgation of 
thefe laws, when, at the inftance of the Tribune Canuleius, 
the intermarriage of Patrician and Plebeian families took place 
in direct oppoſition to a law in the twelfth table. Lav. lib. 4. 
cap. 6: | 

The Z#butian law, A. U. C. 500. De judiciis centum- vira- 
libus, ſtruck a fatal blow at their authority. GBILIUs. Nec. 
Attic, Lib. 16. cap. 10. And Cicero informs us, that the 
curaelias law, which regulated the Prætor's Edicts in his time, 
cauſed thoſe Edicts ſo far to ſuperſede the XII Tables, that 
they were no longer conſidered as the firſt :udiments of juridi- 
cal ſtudies, De Leg. lib. 2. cap. 59. 

* Liv. lib, 3. cap. 57. It is underſtood by VIA GIL, when 
he ſays, © fixit leges— atque refixit” and by Ovip, ſpeaking 
of the golden age 

— Nec verba minantia fxo 
fre ligabantur.” 
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became in proceſs of time the grand repoſi- 
tory of the laws. We may reaſonably infer 
from what Livy ſays of the general deſola- 
tion occaſioned by the irruption of the Gauls, 
that the original Tables were at that time 
either loſt or deſtroyed, but that among other 


ancient records, they were afterwards careful- 


ly collected and reſtored to their priſtine 
ſtate.” The many civilians who are celebrated 
as commentators upon theſe copies of the 
original laws in the ages which followed, till 
the time of Cicero, will be ſufficient to prove 
their exiſtence at that period,” when, as he 
himſelf acquaints us, « Diſcebant Pueri XII 
ce ut carmen neceſſarium.“ Not long after 
this, we find Diopoxus SzcuLUs ſpeak- 
ing of them as extant in his day;“ and AuLus 
GELL1Us, who lived in the ſecond Century, 
quotes a variety of paſſages from them. In 
the next age there occurs an epiſtle of ST, 
CYPRIAN, in which we read Inciſe ſint 
e licet leges XII Tabularum, et publico zre 


1 Lib. 6. cap. 1. et Lib, 3. c. 34 & 57. Diopos. Sicu- 
Lus, Lib. 12. 

m See note (a) p. 79. | 

n Lib. 12. cap. 26. edit, Weſſeling. See alſo what Sugro- 
tus ſays of Veſpaſian's zeal to reſtore the laws in the next 
age. Vit. Veſpaſ. Lib. 8. ſect. 8. 


ec pre» 
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& prefixo jura preſcripta; inter leges ipſas 
e delinquitur, inter jura peccatur, &c.“ 
And about a century after, they are allu- 
ded to by the Poet Ausonius.? The fix 
books of commentaries which Caius had 
written upon them were extant (as is evident 
from various parts of the Digeſts) in Juſtini- 
an's time: from which DR. TAxLOR con- 
jectures, that the laws themſelves muſt ne- 
ceſſarily have been extant alſo; for (ſays he) 
can hardly ſuppoſe a comment without 
* the text. When we recollect the miſe- 
rable ſtate of human learning in general, and 
of legiſlative knowledge in particular, during 
the following ages, we cannot be ſurpriſed 
that theſe curious relics of civil wiſdom were, 
after the ſixth century, no longer objects of 
attention. From this period nothing occurs 
which 'can ſerve to throw any further light 
on their hiſtory ; and fince the revival of the 
civil law, notwithſtanding the moſt diligent 
enquiries have been made, no ancient copy 


of them has been diſcovered. : 
Of the original dialect of the XII Tables 


Ad Donatum, Lib. 2. Epiſt. 2. 

P Idyll. 11. 

4 Flements of Civil Law. p. 13. and again In Comment. ad 
L. Xviralim, De Debitore diſſecando. p. 4. 


we 
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we are incapable of forming any probable 
conjecture. The moſt ancient authentic In- 
ſcriptian in the latin language extant, is that 
on the Duillian Column; which we are informed 
was erected in the year of the City 493, in 
memory of a great naval victory gained by 
C. DuiLLivs over the Carthaginians, and 
was ſome years after ſtruck down by light- 
ning.“ At the latter end of the 16th Century, 
part of its ſhaft and the baſe, containing this 
curious inſcription, were diſcovered, in dig- 
ging near the Arch of Septimius.“ 

From the ſpecimen which this monument 
affords us of the language, at the cloſe of the 
zth Century of the City, we may form 
ſome general idea of that which prevailed two 
hundred years before ; and may be led to ſuſ- 
pe& that thoſe fragments of the Decemviral 
Laws, which are preſerved in the writings of 


* Liv. lib. 42. cap. 20. Vater, Maximvs, Lib. 3. cap. 6. 

Both Pliny and Quinctilian ſpeak of this column as being 
in the Forum in their time. Hiſt. nat. lib. 34. cap. 5.—Lib. 
1. cap. 7. The inſcription was firſt publiſhed, but in an im- 
perfect manner, by Al Dbus Maxvrius. Afterward with bet- 
ter ſucceſs by PET. Ciaccoxius, who has added very excel- 
tent illuſtrations. It is to be found alſo in Gxzvivs's edition 
of L. Annzus Florus, ann. 1702. and in Nic, Funccivs. 
De Paeritid Lating Lingue. p. 116, &c. 


Cicero, 
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Cicero, Gellius, and Macrobius (rude as they 
may, even in their preſent dreſs, appear, com- 
pared with the productions of more poliſhed 
ages) have not come down to us in their origi- 
nal form.* It ſeems that even before the time 
of CiCcERo, heavy complaints were made of 
the obſcurity of their ſtyle, and many parts 
were become ſo very obſolete, that the moſt 
profound antiquaries were unable to diſcover 
their true meaning.“ In GzLL1vs, the law- 
yer to whom I have before alluded, in de- 
fence of his ignorance, anſwers ** Ego verd 
« dicere atque interpretari hoc deberem, fi 
« jus Faunorum et Aboriginum didiciſſem — 
e Sed enim quum omnis illa XII Tabularum 
« antiquitas, Lege Abutid latd, conſopita fit, 
« ſtudium, ſcientiamque ego præſtare debeo 
juris et legum, vocumque earum, quibus 
« utimur.“ “ The fame writer has related 
the principal heads of a very curious conver- 
ſation upon this ſubject. In conſequence of 
ſome objections, accidentally ſtarted, to the 


t See a treatiſe of Fuxccivs, De Origine latine linguæ. 
cap. 4. & 5. 
u Molieres ne Im, funeris ergo, habento. Tab. X. Hoc 
« veteres interpretes Sex. ZElius. L. Acilius non ſatis ſe intel - 
« ligere dixerunt.“ Cic. De legibur, Lib, 2. cap. 23. 
Nocte Attic. Lib. 10. cap. 16. 
letter 
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letter and ſpirit of the Decemviral Laws, 
CacilLius enters into a formal defence of 
them. He among other things, pronounces 
them to be inquiſitis, exploratiſque multa- 
trum urbium legibus eleganti atque abſolutà 
tc brevitate verborum ſcriptz,” and adds that 
the preſent obſcurity of their language ought 
to be no argument againſt their original merit, 
nam longa ætas, verba atque mores veteres 
« oblitteravit, quibus verbis moribuſque ſen- 
« tentia legum comprehenſa eſt. Nec ideo 
% contemnas legum iſtarum antiquitates, 
« quod pleriſque ipſis jam P. R. uti deſiverit. 
« Non enim profecto ignoras legum oppor- 
s tunitates et medelas pro temporum mori- 
« bus et pro rerum publicarum generibus, ac 
« pro utilitatum præſentium rationibus, pro- 
« que vitiorum, quibus medendum eſt, fer- 
«« yoribus mutari et flecti; neque uno ſtatu 
« conſiſtere, quin, ut facies cœli et maris, 
« ita rerum atque fortunæ tempeſtatibus va- 
« rientur.” * 

He then proceeds to combat an objection 
made to the unwarrantable ſeverity and in- 


* Ut ſupra. Lib. 20. cap. 1. 

SENECA, in ridicule of thoſe who affected to make uſe of 
antiquated terms, ſays, Duodecim Tabulas loguuntur. Epiſt. 
114. | 

conſiſtency 
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conſiſtency of ſome particular laws, eſpecial- 


ly of that which preſcribes Retaliation in 


caſes of injury, and another which was ſup- 
poſed to permit a number of defrauded Cre- 
ditors to cut in pieces the body of an inſolvent 
Debtor.” He ſhews that theſe were perfect- 
ly ſuitable to the manners and genius of the 
Roman people in that early age, eſpecially 
the latter, which, however cruel it might 
then appear, was nothing more than the na- 
tural reſult of thoſe rigid notions which the 
firſt Romans entertained of public and private 
faith, and as a ſtrong argument in its favour, 
he defies his antagoniſt to produce a- ſingle 
inſtance of its ever having- been put in exe- 
cution.* 

It may appear ſtrange that a fa& eſtabliſh- 
ed upon the concurrent teſtimony of the beſt 
ancient writers, and ſtill further ſtrengthened 


Y See the genuine ſenſe of this law moſt ingeniouſly reſtored 
and beautifully illuſtrated by Ds. J. TayLos, in a treatiſe 
entitled, De inope debitore in partes difjtcando, Cantab. 1742. 

z When Livy deſcribes the horrid puniſhment of Mettius, 
the Alban General, he adds © primum alinumgue illud ſup- 
e plicium apud Romanos exempli parum memoris legum hu- 
„ manarum fuit. In aliis gloriari licet nulli gegtium mz7i.1e5 
placuiſſe parnas,” Lib. 1. cap. 28. 


M by 


8 
4 N 
1 
1 
| 
* ' 
4 
1 
a F! 


go ILLUSTRATIONS. 


by the general acquieſcenſe of the learned in 


all ſucceeding ages, ſhould at laſt become a 


matter of controverſy. This however has 


been the cafe in the hiſtory of the XII Ta- 
bles. At the beginning of the preſent cen- 
tury a treatiſe was publiſhed by a Neapolitan 
civilian, entitled © Principi di una Scienza 
«© nuova intorno alla natura delle nazioni,” 
in which alt the principal circumſtances re- 
lated by different authors of the origin and 
eſtabliſhment of theſe celebrated laws are 
 canvaſſed, and in the conclufion denied.“ 
This ſame idea was adopted and conſide- 
rably extended about fifty years ago in 
France, by Mons* BON AM, who, in three 
elaborate Diſſertations endeavours to prove, 


* Grovan. BaTTtisT. Vico; who confeſſes that his doubts 
were firſt awakened by the following inconcluſive paſſage in 
Macrobius. Ita Hercules ut de ipfis XII Tabulis fatum ef, 
* quarum ubi contemni antiquitas cepit, eadem illa quæ illis 
« legibus cavebantur in alia latorum nomina tranſſerunt. Lib. 


2. cap. 13. which clearly refers to times ſubſequent to their 


compilation and therefore cannot in any ſhape apply to the 
æra of the diſputed embaſſy. Ganrassons, an Italian Noble- 
man, not long ſince compoſed a tract in further ſupport of 
Vico's arguments; but both theſe writers have been very 
ably confuted in ſome Diſſertations publiſhed about two years 
ago, © Intorno al traſporto delle Romane Leggi delle XII 
* Favole, dalla Grecia.“ by Abate Ax r. STRAMIGIOLI. 


that 
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that the famous embaſſy to Greece, for the 
purpole of collecting a ſyſtem of law for the 
Roman Republic, was a fiction, politically 
deviſed by the Patricians, to amuſe the atten- 
tion of the people ; and that during the pre- 
tended abſence of the commiſſioners, the 
leading men of the State were employed at 
home, in new modelling their own original 
laws and obſolete inſtitutions, which, at the 
end of three years, they impoſed upon the 
credulous public as the fruits of the foreign 
expedition.“ This fingular opinion Mons* 
BoxnAMyY has with great addreſs attempted 
to eſtabliſh, not only on the teſtimony of an- 


cient lawyers and hiſtorians, but on a variety 


of internal evidence. But whatever praiſe 
may be due to this excellent ſcholar, for 
having laid open to us a valuable treaſure of 
juridical and philological learning in defence 
of his favorite paradox, we mult at the ſame 
time obſerve that the greateſt part of his ar- 
gument ſeems to be founded upon very equi- 
vocal and partial citations; nor do I think, 
that from the whole, collectively conſidered, 
more can reaſonably be inferred, than that 


the XII tables did not conſiſt merely of greek 


» Tom, XII. Memoires de I Academie royale. p. 27, &c. 
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laws, but that a conſiderable number of the 
original inſtitutions and cuſtoms of regal 
Rome, which had grown obſolete ſince the 
great revolution, were adopted and revived 
under different forms, by the Decemvirs, in 
this new compilation: a fact which Dioxv- 
$1Us and other authors of the higheſt autho- 


rity conſtantly allow, and which has been 


the invariable opinion of all thoſe writers 
who have employed themſelves in analyſing 
and comparing the Regal and Decemviral 
laws.“ 0 

I cannot conclude this article without tak- 
ing notice of two very common errors in re- 
ſpe& to the XII Tables. The firſt is, that 
they were originally drawn up in verſe. This 
opinion appears to have taken its riſe from 
an expreſſion of CIcERO, who tells his 
friends © Diſcebamus pueri XII ut Carmen 
* neceſſarium.“ The advocates for it remind 


© Dion. Hat1carv. Lib. 10. cap. 57 & 60. Lib. 2. cap. 
27 & 28. Liv. Lib. 6. 

What Bar Duix ſays of the Decemvirs conduct with reſpect 
to religious inſtitutions, ſeems capable of a general applicati- 
on. Me leges ſacratas abrogarent cautum erat, eas itaque non 
* ſuſtulerunt, ſed quicquid preterea de/iderari videbatur, colle- 
* gerunt.” Prefat. in comment, in XII. Tab, Cujactvs, Lib. 
3. Cap. 40. Ob/ervationum, 


us 
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us that the laws of Charondas, which the 
Athenians uſually ſang at their banquets, 
were undoubtedly metrical, as were alſo thoſe 
which Tyrtzus and Terpander ſet to muſic, 
for the uſe of the Lacedæmonian State. To 
this it might be anſwered, that ſuch a cuſtom, 
though perhaps neceſſary among a people 
who poſſeſſed no written laws, could be of 
little advantage. at Rome. But to wave this 
argument. It is ſufficient to obſerve that the 
paſſage itſelf will not juſtify ſuch an opinion. 
A variety of inſtances might be produced 
where the word Carmen is uſed without any 
alluſion to metrical compoſition. CickRo, 
in his Oration for Murena, ſpeaking of the 
Prator's Editts,. ſays, Ei quoque Carmen 
* compoſitum eſt.” And again, Pro Rabirio, 
the expreſſion occurs in a ſimilar ſenſe. Livy 
has, ** Jurare cogebantur diro quodam car- 
* mine;*” and GELLIUS quotes a paſſage 
from a work of Cato, entitled Carmen de 
* moribus” which has nothing metrical either 
in its ſound or appearance.“ In theſe and 
many other examples which might be addu- 
ced, the word plainly ſignifies, any thing 


4 Lib. 10, Cap. 30. 
* Nod. Aitic, Lib. 11. Cap. 2. 
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drawn up in that conciſe ſententious form, ob- 
ſervable not only in the Edicts and Oaths, but 
in many public Acts and Inſtruments, both of 


ancient and modern nations; and in this ſenſe 


alone it is moſt reaſonable to ſuppoſe it was 
applied by CicERo to the XII Tables. 
The other error alluded to, is, that this ſame 
writer in his work De Legibus, had it prin- 
cipally in view to expound and comment 
upon the XII Tables, and that moſt of the 


laws which occur there, are quoted from this 


collection. But does not CictsRo himſelf 


ſeem to diſown this intention, at the very 
opening of the firſt book, when he explains 
the ſcope and object of his propoſed diſcul- 
ſion? I will not, ſays he, confine my en- 
quiries to the Jaws and inſtitutions of any 
particular community, but proceeding on a 
more enlarged and philoſophical plan, will 
extend them to the general principles of 
man's ſocial connections, his intereſts and 
actions, which muſt neceſſarily lead to the 
diſcovery of my grand object, the Source of 
Unrverſal Law and Tuftice.” Non ergo, 
« rejoins ATTICUs a Prætoris Edicto, ut 
e plerique nunc, neque a X Tabulis, ut 
« ſuperiores, ſed penitus ex intima Philoſo- 
* ſophia hauriendam juris diſciplinam putas.” 


Doubt- 
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Doubtleſs, replies Cicero, and therefore, tho” 
our own laws are very worthy ſuch conſi- 
deration, I ſhall not make them the ſubject 
of my diſcourſe, © Sed nobis ita complecten- 
« da in hac diſputatione rata cauſa univerſi 
« juris et legum; ut, hoc civile quod dici- 
« mus, in parvum quendam et anguſtum lo- 
« cum concludatur nature. Natura enim ju- 
« ris explicanda eft nobis, eaque ab hominis repe- 
« tenda natura: from which we may con- 
clude, that notwithſtanding a great number 
of the Decemviral laws are evidently quoted 
and referred to by him, they are only occa- 
fionally introduced, and do by no means con- 
ſtitute any eſſential part of his plan. 


f De Legibus, Cap. YL &c, 


THE 
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T H E profeſſion of the law was indebted 
to the Mucian Family for ſome of its moſt 
iHuftrious characters.“ It was under their tu- 
ition that Cicero imbibed the firſt principles 
of juridical knowledge, an obligation which 
is very nobly repaid by the honourable me- 
morials he has left behind of their virtues 
and accompliſhments. Their inflexible at- 
tachment to public buſineſs appeared to be 
hereditary, and the high compliment which 
is paid to Q. Muc1vs, the Augur, who at a 
very advanced age was amongſt the foremoſt in 


times of danger. * Vigilare, cogitare, adeſſe 


* animo, ſemper aliquid pro Republica aut 
« facere aut dicere,” might With equal juſ- 
tice be applied to the whole family.“ We 


8 « Quorum vero patres aut majores aliqua gloria præſtite - 
«* runt, ii ſtudent plerumque in eodem genere laudis excellere: 
„ut Qu, Mucius. P. Filius in jure civili.”” De Off Lib. 1. 
cap. 32.) which is particularly true of the Roman people, 
among whom, it has been remarked, more inſtances may be 
found of hereditary profeſſions than in any other ſtate what- 
ever. | 
Þ Philippic, 8. ſe. 18. 


have 
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have a very ſtriking example of the Patriot- 
iſm of this venerable Stateſman, who at a time 
of general alarm, though worn down with age 
and ſickneſs, and almoſt deprived of the uſe of 
his limbs, took his ſtation in the Senate, where 
« haſtili nixus, et animi vim, et corporis infir- 
* nitatem oſtendebat.'” He is faid to have 
left many uſeful works behind him, and 
among other learned labours (after his infir- 
mities had prevented his regular attendance 
in the courts) Jus civile conſtituit, gene- 
« ratim in libros decem et octo redigendo.* ” 
His two brothers were alſo very high in their 
profeſſion, and diſtinguiſhed themſelves on a 
variety of occaſions by their learning and pub- 
lic virtues. Qu. Mucivs ScCzvoLA, ſon of 
the elder of theſe brothers, is particularly 
celebrated, as having been Cicero's præcep- 
tor, after the death of Muc1vs the Augur, 
under whoſe roof he had till that time been 
proſecuting the ſtudy of the law. To quote 
teſtimonies of the eminence of the younger 
Mucius, both as a ſtateſman and a lawyer, 


i Orat. pro Rabirio, It is not many years (ſince our coun- 
try afforded an excellent companion to this picture. 

& PomyoN1t, Orig. Juris in Dios T, Lib. 1, tit. 2, 
De Claris Oratoribus. 89. 
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would be to tranſcribe entire pages from the 
works of his illuſtrious pupil, who (particu- 
larly in his treatiſe «+ De claris Oratoribus” 
and in his larger work De Oratore”) ſpeaks 
of him with uncommon veneration.. Compar- 
ing him with CRassus, his colleague in 
office, he ſays, Ut eloquentium juriſperi- 
« tifſimus Craſſus, Juriſperitorum eloquentiſ- 
ic fimus Scævola putaretur,” and after much 
more encomium he adds of Sczvola, ** Quare 
* ſit nobis Orator in hoc interpretandi, ex- 
« planandique et diſterendi genere mirabilis, 
*« fic ut ſimile nihil viderim.”” 

SERVIUS SULPICIUS, another highly diſ- 
tinguiſhed character in the profeſſion of the 
law, was a friend and fellow ſtudent of Ci- 
cero,” whoſe writings abound with very flat- 
tering teſtimonies of his extraordinary talents, 
After having particularly explained to Brutus 


= Loc. cit. The whole compariſon of theſe two great Stateſ- 
men is admirably worth conſulting. 

For a full aceount not only of the Mucian Family, but of 
the general ſtate of Juriſprudence in the 7th century of Rome, 
ſee an excellent work of F. BaLpvin, entitled, De Juriſtru- 
dentia Muciand. 

n « Nam et in 1i{dem exercitationibus, ineunte ætate fut- 
mus; et poſtea una Rhodum ille etiam profectus eſt, quo 
* melior eſſet et doctior.“ De clarls Orat. 41, 42. 

his 
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his ſingular happineſs in arranging and inter- 
preting the moſt intricate points of law, and 
the ſyſtematic manner in which he conducted 
all public buſineſs, he adds, Hic enim at- 
te tulit hanc artem ¶Dialecticam ſcilicet) om- 
te nium artium maximum quaſi lucem, ad ea 
« quz confuſè ab aliis aut reſpondebantur aut 
« agebantur—Adjunxit etiam et litterarum 
« Scientiam, et loquendi elegantiam, quæ 
« ex {criptis ejus, (quorum ſimilia nulla ſunt,) 
« facillime perſpici poteſt.*” We cannot but 
regret being deprived of compoſitions which 
received ſuch an encomium as this from the 
mouth of ſo conſummate a maſter in the art; 
eſpecially when we are told, that it was in a 
great meaſure owing to the elegant innovati- 
ons of this laborious lawyer, that Roman Ju- 
riſprudence became leſs ſubtile and involved, 
and that it acquired from his pen a poliſh 
unknown to any former age. In the writings 
of SULPIC1US it was found united with the 
moſt rational philoſophy, cloathed in all the 
graces of a language then at its meridian, and 
interſperſed with ſtriking illuſtrations of an- 
_ cient Uſages, both in public and private life.“ 


Loe. cit. 
Something like this was revived in the claſſical labours of 
AL.claTvus in the 16th Century; and has been happily adopt- 
N 2 £g 
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What a picture of patriotiſm and civil 
virtue has Cicero given us in that animat- 
ed Oration which he pronounced before the 
Senate upon the death of this great Stateſ- 
man, in- conſequence of which he obtain- 
ed from them the nobleſt reward which nati- 
onal gratitude can beſtow on departed merit, 
a funeral and Statue at the public charge, 
Though great allowances are to be made 
for the ardour of friendſhip, which perhaps 
never glows ſtronger than on occaſions like 
this, yet the uniform ſtrain of affection and 
regret, which ſo naturally ariſes from the 
enumeration of his ſeveral virtues, at the 
ſame time that they place the charaGer of 
Cicero in an amiable light, leave upon the 
mind a very deep impreflion in favour of 
Sulpicius.“ 


ed in our own age, in that juſtly popular work Ob/ervations 
on the Statutes chiefly the more Ancient. 

4 Among many other ſimilar expreſſions of praiſe, he breaks 
out ©* Nec vero ſilebitur admirabilis quædam et incredibilis et 
% pzne divina ejus in legibus interpretandis zquitate expli- 
* canda Scientia. Omnes ex omni ætate, qui hac in civitate 
« intelligentiam juris habuexunt, fi unum in locum conferan- 
* tur cum Ser. Sulpicio non ſunt comparandi. Neque enim 


« jlle magis juris conſultus quam juftiriz fuerit.” Philippica, 9. 


Carpinal BEmBus called this Philippic, Cicero's © Golden 
Oration.“ | 


It 
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It has been queſtioned whether the Ro- 
MAN Orator himſelf ſhould be ranked among 
the Profeſſors of the Law. That he is omit- 
ted in the catalogue of Pomeonitvus and in 
moſt of thoſe which have been drawn up 
ſince his time, were it ſtrictly true, would 
prove very little. But it ſhould be obſerved 
that, PoMPon1vs, though he cannot perhaps 
be ſaid to have given him a diſtinct place in 
his catalogue, has nevertheleſs introduced his 
name in ſuch a manner as leaves little doubt 
of the high opinion he entertained of his le- 
gal abilities. SRERvIUus in caufis orandts pri- 


* mum locum, aut pro certo poſt Marcum 


r 27, 


«© TULLIUM obtineret. 
To every one who is at all converſant with 


the writings of CI cRRO, it muſt be evident, 


that it was his conſtant ambition to diſtin- 
guiſh himſelf as an Orator and a Stateſman, 
and that to this grand Object the whole ſyſ- 
tem of his education, and eyery circumſtance 
of his conduct during the early part of his 
life, was uniformly directed. 

This might be illuſtrated by a multitude 
of inſtances from various parts of his works, 
but let it ſuffice to remind my reader of that 


De Orig, Juris. Dig. lib. 1. tit. 2. 
very 
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very intereſting relation of his early ſtudies 
which he delivers to his friends, Brutus and 
Atticus, in his diſcourſe «£ De Claris Oratori- 
« bus.” From this it plainly appears that his 
attention was principally engaged in the ac- 
quiſition of ſuch ſplendid accompliſhments as 
were known to be abſolutely neceſſary in the 


eminent ſtations he aſpired at, but which 


for a mere practitioner of the law would at 
beſt have been thought ſuperfluous.* It is 
not reaſonable to ſuppoſe he would have 
fought at Rhodes, at Athens, or in the cities 
of Aſia Minor * for that knowledge, which by 
his own confeſſion ' neque extra Romam uſ- 
* quam, neque Rome, rebus prolatis, quid- 
% quam valet.” Whatever inclination he 
might have had, for the buſineſs of the bar, 
before he ſet out on his literary travels, he 
ſought on his return a wider field for the 
exertion of his talents, and from that time 
was conſtantly engaged in the moſt active 


* Cap. go, i, &c. 

t Cum veniſſem A/henas, ſex Menſes cum Antiochq — 
“fu, ſtudiumque philoſophiæ nunquam intermiſſum renovavi 
“ —Poſt a me tota 4/ia peragrata eſt cum ſummis quidem Ora- 
* toribus quibuſcum exercebar — Quibus non contentus Rho- 
dum ven), meque ad eundem quem Romz audiveram Molo- 
© nem applicavi. Loc. cit. 


ſcenes 
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ſcenes of public life. Upon theſe circumſtan- 
ces, and upon ſome diſreſpectful expreſſions 
which are to be met with in his writings, an 
opinion has been founded, that Cicero's pro- 


ficiency in the law was not very great, and 


that he conſidered the Science in rather an 
unfavourable light. Occupied however as 
he was, at firſt in the purſuit, and afterwards 
in the application of political and philoſophi- 
cal knowledge, we have the beſt authority 
for ſuppoſing that he was very far from being 
indifferent to the more confined ſtudy of the 
Civil Law, a ſtudy which he frequently ac- 
knowledges to be of conſiderable importance 
in every branch of life, but in a Stateſman 
and an Orator abſolutely indiſpenſable. In 
thoſe purſuits, ** perdi/cendum jus civile, cog- 
e noſcendæ leges.” And again “ 11s qui per- 
« fecti oratores eſſe vellent, juris civilis cogni- 
« tio eſt neceſſaria.“ That he alſo reſpect- 
ed and ſucceſsfully cultivated juridical learn- 
ing, is evident, not only from the forenſic 
buſineſs in which we find him ſometimes en- 
gaged, but from many expreſs declarations in 


« Acta Eruditorum. Menſis Martii, Anno 1720. 
De Oratore, Lib. 1. cap. 34. 44. and indeed the greater 
part of the firſt book is employed in ſupport of this opinion. 


his 
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his works. A primo tempore ætatis (ſpeak- 
ing of bimſelf by the mouth of Ar rIicus) 
« juri ſtudere te memini quum ipſe etiam ad 
« Scævolam ventitarem, neque unquam mihi 
« viſus es ita te ad dicendum dediſſe, ut 
« jus civile contemneres.*”” «© You ridiculed 
me (ſays he in a letter to TxEBAT1vS) for 
aſſerting at table, that it had been a diſputed 
point, whether an heir could proſecute for a 
theft committed on his property before ht 
came into poſſeſſion : now though I had drank 
rather freely and returned home late, I tranſ- 
cribed the incloſed caſe, by which you will 
find I was in the right ; but obſerve, though 
#lius, Manilius, and Brutus deny the right, 
my opinion is on the oppoſite fide of the 
queſtion. This ſurely is not ſpoken in the 
ſtyle of a man ignorant, or ſuperficially ac- 
quainted with his ſubje&, and when we re- 
flect that it was an opinion confidently given 
upon a circumſtance ariſing out of one of the 
moſt intricate and extenſive branches of Ro- 
man Law, this letter will perhaps prove more 

than at firſt fight may be ſuſpected. 
QuINCTILIAN, ſpeaking of a common 
practice among the young men at Rome, of 

* De Legibur, Lib. 1, cap. 4. 
Y Epift. famil. Lib. 7. Ep. 28. 

de- 
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deferring 'to ſtudy 'the law, fill they found 
there was no probability of ſucceeding as 
ſtate , Orators, and alledging in excuſe for 
their late 'application, that they had found it 
impoſſible to unite theſe two purſuits, adds, 
as an illuſtrious exception, Marcus Tur- 
L1Us at the buſieſt æra of his life, not only 
continued to cultivate the ſcience of the law, 
but even had begun to campęſe ſomething on 
the ſubject: a plain proof that an Orator, 
may if he pleaſe, find time to inſtruct both 
bimſelf. and others in legal matters.“ It is 
principally with a view to this latter advan- 
tage, that CRAssus (who is ſuppoſed to de- 
liver the ſentiments of CIcERO) has pro- 
nounced the following fine encomium on the 
ſtudy of the Civil Law. What employ- 
ment is there that can render retirement in 
the decline of life more glorious and ho- 


Lib. 12, cap. 3. Oratori juris civilis ſcientia necgſaria. The 
compoſition alluded to is probably that mentioned by AvLus 
GELLius, under the title De jure civili in artem redigendo; 
and in that caſe CicERO would ſtand condemned from his own 
mouth, .if he had undertaken ſuch a work without the requi- 
ſite qualifications ; for he has declared, Nihil eſt quod 44 
* Artem redigi poſſet niſi ille prius, qui illa tenet quorum Ar- 
« tem inſtituere vult, habeat illam ſcientiam, ut ex 11s rebus 
„ quarum Ars nondum fit, Artem efficere poſſit.“ De Oratore. 
Lib, 1. cap. 41, 

O nourable 
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nourable than the Interpretation of the Laws ? 
For my own part I have ever conſidered this 
as the grand object of juridical ſtudies, and 
have from my youth profecuted them, not 
only with a view to the buſineſs of the Bar, 
but with the hopes, that when my infirmi- 
ties ſhould prevent my attendance abroad, 
my houſe would become a general, reſort 
of Clients. A Stateſman who thus retreats 
in his old age from the buftle of public 
life, may ſay with the Pythian Oracle in 
Ennius, that, on his advice, the wills and 
actions of all his fellow citizens depend; for 
in fact the houſe of a Counſellor may juſtly 
be called the Oracular Shrine of a whole 
eity.“ Is it conſiſtent then to imagine, that, in 
thoſe reflections which Cicero ſometimes 
throws out againſt the law, any general 
fatire on the profeſſion was intended? Does 
he not himſelf point out to us the object of 
his invective, when, in the Oration for Mu- 
rena, he exhauſts his whole ſtock of raillery 
on that flimfy ſcience (as he terms it) -/ quæ 
« prope in ſingulis litteris, atque interpunc- 
« tionibus verborum occupata eſt. And it 


D Oratere. Lib. 1. cap. 45. 
d It was on this occaſion that Cato exclaimed * O! Dii ho- 


ni, quam ridiculum Conſulem habemus l. 
ſhould 
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ſhould be obſerved that in the compariſon 
which is afterwards made between the three 
moſt honourable occupations at Rome, the 
preference given to the profeſſions of arms and 
eloquence, is not founded on any intrinſic ſu- 
periority, but on the nature of a government 
whoſe principal honours and rewards were to 
be obtained only in thoſe two ſtations. *« 11- 
« lad dicam nullam eſſe in illà diſciplina 
« (Furts crvilis ſcilicet) munitam ad Conſulatum 
% viam— Quapropter non ſolum z/la gloria 
4 militaris — verum etiam dicendi conſuetudo 
« longe et multum iſti veſtræ exercitationi 
& od honorem antecellet. If, in ſhort, Ci- 
cero in the heat of his harangue, has declar- 
ed, that in three days he would engage to 
profeſs himſelf a complete lawyer,“ the con- 
text ſhews us that no reflection was intended 
on the honeſt practitioner, but that the ridi- 
cule was aimed ſolely againſt thoſe ignorant 
pretenders, thoſe Ieguleii (as he elſewhere 
calls them) who with no other qualifications 
than a ſtring of Juridical forms and a ready 
flow of forenſic jargon, had the vanity to 
ſuppoſe themſelves perfect maſters of their 


© Pro L. Murend. Sect. 11. 
1 Ut ſupra, Sect. 13. 
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profeſſion, and calculated on that account, to 
ſhine in the higheſt departments of the 
State. | 


* Cox van BYNKERSHOEK bas handled this queſtion relat- 
ing to Cicero, in his Opaſcula warii Argumenti. F. 46. Lugd, 
Batav. 1719. | 


P. 14. IC. 


O F all philoſophical tenets, thoſe of the 
SToics appear to have been the moſt gene- 
rally adopted by the Roman Lawyers. They 
not only borrowed a great variety of legal 
terms and definitions from the School of 
Zkxo, but founded many principles of law 
upon ſtoical notions, We may be convinced 
of this from what remains of CictRo's Trea- 
tiſe on Laws, eſpecially the beginning of the 
firſt Book and the whole of the ſecond, which 
contains Rules regarding Religion and the 
Worſhip of the Gods. 


The 


th: 
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The cloſe union which ſubſiſted between 


divine and human law, in ancient Rome, 
gives additional propriety to what is frequent- 
ly faid of the old Civilians, that they were 
Juris divini et bumani periti,” and of their 
profeſſion, that it was © diuimarum atque Bu- 
* manarumn rerum notitia.*” Both definitions 
clearly founded upon the ſtoical one of philo- 
ſophy, *« Illa autem ſapientia rerum eſt divi- 
* narum atque bumanarum icientia.* 

This Sect was ſo faſhionable in Cicero's 
time, among thoſe who embraced the pro- 


feſſion of the law, that it almoſt excluded 


the Academic and Peripatetic Philoſophy 
from that particular line. One reaſon for 
this preference may be drawn from the 
character of the ſtoical School, which being 
more clear and accurate in its diſtinctions, 
and more ſcrupulous in its definitions, was 
better calculated than the declamatory Sect 
of the Platonics for a connection with that 


Science, which of all others requires the 


greateſt preciſion and perſpicuity.* This cir- 


 Inflitut. Lib. 1. tit. 1. 
Cie. De Officiis. Lib. 1. c. 43. 
h It is on his fingular excellence in theſe eſſential points, 


that Cicxro founds his commendation of his friend Sur i- 
CIUS, 
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cumſtance is ſtrongly marked by Cictro, 
when with a view to ſuch a diſtin& applica- 
tion of theſe Sets to public buſineſs, he 
draws an admirable parallel between them. 
He ſeems to be decidedly of opinion that the 
language of the Stoics was beſt calculated for 
juridical tranſactions; but the ſtyle of the 
Academy for the weightier affairs of ftate and 
for popular Orations ** Omnes fere Stoici 
% prudentiſſimi in diſſerendo ſint, et id arte 
* faciant, ſintque Architecti pæne verbo- 
* rum; iidem traducti a dipu¹ẽ, nde ad dicen- 
* dum, inopes reperiantur.— Quod ſi omnia 
e philoſophis eſſent petenda; Peripatetico- 
* rum inſtitutis commodius fingeretur Oratis 
Nam ut Stoicorum adſtrictior eſt Oratio 
0 aliquantoque contractior quam aures populi 
* requirunt, fic illorum (ſcilicet Academico- 
« rum et Peripateticorum) liberior et latior 
« quam patitur conſuetudo judiciorum et fori. 
A further cauſe for this union of Stoiciſm 
and Juriſprudence has been diſcovered by 
ſome writers in the Laws of Draco, which 
they conceive to be the remote ſource of the 


cius. De claris Oratoribus. F. 41. Some particular Lawyers 
of the Stoic philoſophy are mentioned in the ſame work. 
F. 30. 41. The Mucian Family were all of this Sect. 


i Ut ſupra, 5. 31. 
Roman 
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Roman law. In this ſevere Code, ſay they, 
the fundamental principle is known to have 
been, the ſubjecting all crimes to the ſame 
degree of puniſhment, to which a celebrated 
doctrine of the Stoics, namely, the equality 
of crimes, bears a very exact analogy.* 

But after all, perhaps the moſt probable 
reaſon for this connection may be, that con- 
trary to the cuſtom of moſt other Sects, the 
followers of ZENO and CHRVYSIP PVS were 
not only permitted, but even enjoined to en- 
gage in public buſineſs. nourweeFoy roy roy 
was a very favorite poſition of the Stoics; and 
Tacitus, ſpeaking of this Sect, tells us, 
that its doctrines made men . turbidos et ne- 
« gotiorum appetentes.'” 

From the influence of this philoſophy upon 
the lives and opinions of ſome of the moſt 
eminent Civilians, and from the frequent 
reference which they made to its principles 
we may account for many laws, whoſe juſ- 
tice and conſiſtency will not otherwiſe be 
thoroughly comprehended. A minute en- 


* Cujacivs has produced many points of reſemblance, 
Obſervationum, Lib. 26. cap. 40. which are alſo given by 
Gravina in his Chapter De Juriſconſullorum Phileſap bid, with 
additional confirmations, De Orta. Cap. 44. 

t. Annalium. Lib. 14. cap. 53. 


quiry 
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quiry into the Stoiciſm of the Civil Law, 
might be rendered an amuſing and curious 
work, not only to the Antiquary and the Ci- 
vilian, but alſo to the claſſical ſcholar. It 
would probably clear up many obſcurities in 
the Roman writers, and illuſtrate in ſome 
degree the cuſtoms and manners of that 


poopie. 


2 See EvERARD Orro' Preface to his Theſaurus Juris Ro- 
wan, TavyLor's Elements of Civil Law, p. 67, &c. 


Hæc duri immota Catonis 


1 Seca fuit, ſervare mod um, finemque tenere 


Naturamque ſequi, patriæque impendere vitam 
Nec Abi ſed toti genitum ſe credere mundo, 
| Lucan. Pharſ/al. * 3. v. * &c. 


P. 15. [D] 


FROM frequent inſtances which occur 
in the firſt Ware of Roman hiſtory, we 
may infer that the term Px = Tor was ori- 
ginally applied to almoſt all the principal 
Magiſtrates of the State. Aulus GEILIIVs 

cites 
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_ cites a law of the XII Tables which condemns 
ſlaves convicted of theft to be ſcourged and 
thrown from the rock ; with an exception of 
ſuch as are under age, who are only to ſuffer 
the former part of the puniſhment Prætoris 
Atbitratu.“ To what particular office this 
alludes eannot be clearly determined, for L1- 
vy ſpeaking of the very period when it was 
made, mentions Prætor as à general term, 
and adds His enim temporibus nondum 
« Conſulem, Judicem, ſed Prætorem appel- 
« Jari mos fuit,”” and the ſame writer in 
another part of his hiſtory tells us of a law 
which enjoined Ut qui Prætor Maximus fit, 
t idibus ſeptembri clavum pangat, which 
may fignify the Dictator, the Conſul, or in 
ſhort any ſupreme magiſtrate for the time 
being. In the year of the city 387 an officer 
was created by the name of PRz=ToR, into 
whoſe hands was committed the adminiſtrati- 
on of- juſtice, together with ſeveral other du- 
ties which the Kings, and afterwards the 
Confals, had been accuſtomed to exerciſe ; 
and from this time the title ceaſed to be pro- 
miſcuouſly applied. The oſtenſible reaſon 


" Ne. Attic. Lib. 11, cap. ult. 
Lib. 3. cap. 55. 
P Lib. 7. cap. 3. ; 
P given 
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given for the creation of this new officer was, 
that the Conſuls being frequently obliged to 
take the field, to repel the incurſions of 
neighbouring ſtates, it was thought expedient 
to create a magiſtrate who might ſupply their 
place, and adminiſter juſtice in the City 
without being liable to ſuch interruptions, 
But it is moſt probable from what Livy 
ſays, that this office, like many others, origi- 
nated in that reſtleſs ſpirit of jealouſy which 
perpetually ſubſiſted between the two orders 
of the State, and was conſidered rather in the 
light of a neceſſary conceſſion than of a pub- 
lic advantage. His words are Conceſſum- 
« que ab nobilitate Plebi de Conſule plebeio ; 
« a Plebe nobilitati de Prætore uno, qui jus 
« in urbe diceret ex patribus creandg. 1” 
This office of Prætor Urbanus being confined 
to the Patrician families was always regarded 
in a very honourable light, and as an inti- 
mate acquaintance with the laws was neceſ- 
ſary for the proper diſcharge of its ſeveral 
duties, we. find that it was uſually filled by 
the moſt eminent civilians of the age. Egre- 
« gia eſt (ſays CI cRRO of this office) et ad 


q Lib. 6. cap. 42. Beſides the Prætor Urbanus, there were 
others called Peregriui and Provinciales, but the City Prætor 


had always the pre-eminence, 
Con- 
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« Conſulatum apta Provincia, in qua laus 
te xquitatis, integritatis, facilitatis, ad ex- 
te tremum Ludorum voluptate concluditur.*” 
To this we may add, that the Prætor's tri- 
bunal was emphatically called venerabile le- 
gum altare, and the law delivered from thence 
viva vox juris civilis. 

If there be any truth in L*. Bacon's maxim, 
ce as that law is ever the beſt which leaves leaſt 
to the breaſt of the judge, ſo is that judge the 
beſt who leaves leaſt to himſelf,*” the Cornelian 
Law, which made the Annual Edict of the 
Prætor immutable, muſt be conſidered as an 
excellent inſtitution. It is no uncommon thing 
to confound this Annual perpetual Edict, (if 
I may uſe the expreſſion) with the perpetual 
Edict of JuL1ian, or, as it is frequently 
called, of ApRIAN. GRAvINA's diſtinction 


* Orat, pro Murend. The right of preſiding at the public 
games conſtituted the principal glory of the Prætor's office 
and under all the variations which it ſuffered this privilege 
appears never to have been loſt, either at Rome or Conſtanti- 
nople. Vid. Cop. Tazopos. L. 5. 16. De pretoribus, The 
magnificence frequently diſplayed upon theſe occaſions has 
been deſcribed by many ancient writers, and has afforded Ju- 
VENAL a very fair ſubject for ridicule. Sat. 10. v. 36. &c, 

* See this maxim much extended in his Speech upon receiving 
the Seals and taking his Seat in Chancery. 
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is worth attending to. The Prætor's Edict 
(ſays he) as regulated by the Cornelian Law, 
was called perpetual, becauſe by that law the 
Prætor was bound to adhere without variation 
during the year of his office to the rules he 
he had laid down when he firſt entered upon 
it: but in the following year theſe rules were 
not conſidered as binding upon his ſucceſſor, 
unleſs he choſe voluntarily to adopt them. 
ADRIAN's Edict was called perpetual becauſe 
it was not left to the will of any Prætor to 
adopt or reject it, but was neceſſarily transfer- 
red together with the office, and was regard- 
ed by each ſucceeding magiſtrate as a Code 
of invariable and perpetual authority. 


t De Ortu, &c. cap. 38. The uſe of the word perpetuum in 
the ſenſe in which it is here applied in the former caſe is not 
uncommon in the beſt writers. Ciczro, more than once, has 
Oratio perpetua. C SAR, De Bello Gallico. Lib. 7. cap. 57. 
Palus perpetua. And TERENCE in the Hecyra, Act. 1, Scen, 2. 
v. 12, makes Philotis ſay 

„ Biennium ibi perpetuum miſera illum tuli.“ 
In all theſe inſtances it ſigniſies uninterrupted continuation, Wiih- 
in certain bounds. 

M. BouczAavp has thrown abundant light on the judicial 
law of the Romans in his Recherches hiftorigues fur les Edits des 
Magiftrats Romains, eſpecially in that part which treats, De- 
Edits des Priteurs, Tom, 41. Memoires de I Academie royale. 
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P. 20. [E] 


THE connection between regal and pon- 
tificial power was not peculiar to the Roman 
State. It is known to have prevailed among 
the Germans, the Britons, and moſt nations 
of the north, and is at this day obſervable, we 
are told, in many of the new diſcovered 
Iſlands in the ſouthern ocean. 

U pon the firſt eſtabliſhment of the ſacred Col- 
lege at Rome, Nu uA himſelf had the appoint- 
ment of the High Prieſthood, and it may be 
preſumed that his ſucceſſors retained the ſame 
tight, though hiſtory has not afforded us any 
particular authority for ſuppoſing it. In the 
ages which followed the abolition of regal 

ower, the nomination was for the molt part 


in the hands of the people, aflembled in 


Tribes, who ſometimes interfered alſo in the 
election of inferior prieſts, which properly 
belonged to the pontificial college. Of both 
theſe rights they were deprived by SYLLA, 
who, to revenge himſelf of the popular party, 
transferred them with ſome other privileges 

to 
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to the prieſts themſelves. But in the year 
of the City 591, about fifteen from SYLLa's 
death, a law was paſſed to reſtore the people 
to their ancient right of election, which 
they ſoon after exerciſed in favour JuL1- 
us CææsAR, who was raiſed to the Sove- 
reign Prieſthood by their ſole appointment.” 
Though they appear to have been again de- 
prived of this authority by M. AnTonivs, 
yet we have certain proof that it was reco- 
vered not Jong after: for on the arrival of 
AvuGcusTvus at Rome, from his Sicilian ex- 
pedition, the people made him a voluntary 
offer of the High Prieſthood, though Lze1- 
DUS, who had been raiſed by the means of 
ANnTonw1vs to that dignity, was till alive. 
But AucusTvs, whoſe object it then was, 
to inſinuate himſelf into the hearts of che 
public by a ſhew of moderation and reverence 
for the laws, prudently waved their offer, and 
was not prevailed upon to accept it, till the 
death of Leeipus. It was under the empe- 
ror T1BER1Us that the people finally loſt 
this right of election, which from that time 
Was transferred into the hands of the Senate, 


Dio. Lib. 37. ſub, fin. SveTON. in wit. Cf. Cap. 13. 


who 


thank 
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who continued regularly to exerciſe it," till 
among other ſimilar privileges it was, ſwal- 
lowed up in the Imperial Power. . 

The variations which took place not only 
in the Character of the Sovereign Pontiff, but 
in the Order and Diſcipline of the Sacred Col- 
lege, after this period, are very numerous. 
Among others, we are told that the Empe- 
rors, when they claimed the right of nomi- 
nating to all the Pontificial offices, aſſumed 
at the ſame time that of deciding by their 
ſole authority in caſes, which before it had 
always been uſual to refer to the collective 
body of prieſts; and that this authority, 
which was in former times confined to the 
city of Rome, they extended to the remoteſt 
provinces. PLINy has given us an example: 
of this in a letter written when he was Lieu- 
tenant Governor in Bithynia, to the Emperor 
TRA JAN, requeſting his orders with reſpect 
to an ancient Chapel, which the inhabitants 
of Nicomedia wiſhed to take down,” Ano- 


Tacir Annal. Lib. 1, cap. 15. Laurzipius has pre- 
ſerved an Oration of Alexander Severus, wherein he returns 
thanks to the Senate for having made him Auguſtus, Sovereign 
Pont F and Tribune. Vit. Alex. Sever. cap. 8. 

* Tacir. Annal. Lib. 2. cap. 59. 

Lib. 10. Epiſt. 58. and again on a ſimilar ſubject, Epiſt. 
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ther ſitiking difference is, that, although du- 
ring the age of the republic, and for many 
years after, there never appears to have been 
more than one Sovereign Pontiff at a time, 
Hiſtory, confirmed by Medals and Inſcriptions, 
forms us, that under the Emperors there 
were many, though it cannot be clearly ſet- 
tled when this change was firſt introduced.“ 
It is needleſs to extend this article by en- 
tering into any further detail on a ſubject, 
which has been ſo frequently and ſo ably 
treated. I refer my reader who withes for 
particular information, to the excellent works 
of GuTxtRivs and Bos1vs, in the 5th 
Vol. of Gxavrvs, and to ſome elegant Diſ- 
ſertations by M. le Baron Dx La BAs TIE, 
in the 12th Vol. of the Hiſtory of the Aca- 
demy of Inſeriptions and Belles Lettres.“ 


Z The beſt writers ſeem to think it was under the Emperors 
Bar nixus and Purtexvs about the year 238. 

The title of Pontifex Maximum was held of ſuch high dig- 
nity, that in Gems and Infcriptions it almoſt jnvariably takes 
place of every other: 

CASAR fror. MAX, bier. TERT. 
CAESAR AUG, PONTIF, MAX. 
CONS, QUINT, 
is the common arrangement through the whole collections both 


of GrxuTErR and SpAN REIM. And Cictro in his Oration 


againſt Piso, relating the honours he received on his return 
from exile, ſays, © Me in ea ipſa domo qua tu me expuleras, 
% Pontifices,, Conſules, Patres Conſcripti collocaverunt.“ 


ILLUSTRATIONS. 121 


P. 25. [F] 


IT H E circumſtances which concurred to 
raiſe AuGusTus to the empire, and the 
means he uſed to improve them, are thus 
conciſely given by TAcir us, in the opening 
of his Annals, *« Poſtquam BruToet Cass10 
* cæſis, nulla jam publica arma, Pomeyervs 
e apud Siciliam oppteſſus, exutoque LE PI Do, 
« interfecto Ax Tod io, ne Julianis quidem 


«« partibus niſi Cæs AR dux reliquus; poſito 


te triumviri nomine, conſulem ſe ferens, et ad 
s tuendam plebem tribunitio jure conten- 
e tum; ubi militem donis; populum annona; 
*« cunctos dulcedine otii pellexit.” The firſt 
ſtep taken by him to ſecure his ſovereignty 
over the Roman people, was the diviſion of 
the provinces, and a more politic diſtribution 
could not perhaps have been deviſed.* Into 
the hands of the Senate he infiſted upon 


d In this diviſion the SenaTe held—Africa—Numidia— 
Aſia and Greece on the continent—Dalmatia—Macedonia— 
Sicily—Crete—Libya—Bithynia with Pontus —Sardinia, and 
Bztica 

AveusTvs retained in Spain, the diſtricts of Iberia Tarraco 
and Luſitania—Gallia Narbonnenſis and Lugdunenſis—Aqui- 
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- committing all thoſe that had already ſubmit- 
ted to the Roman arms, and that were (from 


the general tranquillity and ſatisfaction which 


then prevailed among them) proper objects 


of civil juriſdiction. The ſtubborn and re- 
fractory provinces he thought it prudent to 
retain himſelf till ſuch time as they ſnould be 
brought into a more manageable ſtate. A 
propoſal apparently ſo much to his own diſ- 
advantage, was readily embraced by the ſhort 
ſighted Senate. They did not conſider that 
they were placing him at the head of a large 
military eſtabliſhment, by the prudent ma- 
nagement of which he might at any time 
overawe their councils, and in the end ani- 
hilate their authority. If indeed we conſider 
what humiliating and unconſtitutional mea- 
ſures the Senate had already not only coun- 
tenanced, but propoſed in fayour of Auguſ- 


rania—Celtica and all the Country of the Rhine—Czloſyria— 
Phoenicia—Cilicia—Cyprus, for which and the diſtrict of Nar- 


bonne he afterwards received Dalmatia and Egypt. Dioxvs. 


Lib. 53. For a general knowledge of the State of the Roman 
Provinces conſult Car. Siconzus De antiquo jure Provincia- 
rum; but for more accurate information, F. RogoRTELILUuS De 
Provinciis Romanorum et earum diſtributione atque adminiſtratione, 
in the 3d Vol. of Ga vius; a work extremely valuable 
both in a geographical and a political light. 


tus, 
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tus, and its wilful blindneſs to ſo many of 
his overacted ſcenes of hypocriſy, we cannot 
readily conceive why he ſhould have choſen 
to engage himſelf in dangers and difficulties 
to ſecure the poſſeſſion of that which he ap- 
peared already to have ſo much in his power. 
But the falutary councils of A RIPPA and 
MEgc@xas, or (what perhaps had far greater 
weight) the awful example of his predeceſ- 
for, had warned his ambition to purſue the 
ſame object by a different route. Inſtead there- 
fore of appearing to be gratified by every act 
of ſervile liberality which a temporizing ſett 
of men were ready to confer upon him, he 
affected, under the maſk of moderation, to 
acquire all his dignities by legal and regular 
meaſures. Thus it happened that by a gra- 
dual accumulation of honours and offices, he 
was able, as Tacitus ſays, Paulatim munia 
« Senatus, Magiſtratuum, Legum in ſe tra- 
e here,” and with a ſeeming ſollicitude for 
the welfare and proſperity of the Roman 
State, he appears to have left at his death 
little more than Morientis Reipublicz veſ- 
e tigia.” 

Perhaps the government of Rome, during 
the laſt years of AuGusTus, may be conſi- 
dered as ſomething analogous to that of Eng- 
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land, at the beginning of the 17th Cen- 
tury, a ſimple and unmixed © Monarchy, 
whoſe popular aſſemblies 'were thought to 
form only the ornament of the fabric with- 
out being in any degree eſſential to its exiſt- 
ence. At leaſt this ſeems to have been a 
prevailing idea among the beſt writers of 
thoſe times, who deſcribe it as“ a preroga- 
tive government, where Book /aw in moſt caſes 
yielded to Lex loquens, and where whatever 
was done by the King, with the advice 
of his Privy Council, was looked upon as 
done in fact by the King's abſolute power.“ 
A very ſtriking deſcription of the principal 
features of Roman Polity, particularly of 
thoſe new arrangements which had taken 
place under AuGusTVs, between the SE- 
NATE, the EMPEROR, and the CouNCir. 
There is therefore a manifeſt inconſiſtency 
in thoſe writers who attempt to deſcribe the 
conſtitution of the Roman State as immateri- 
ally affected by this revolution. They tell 
us that the i image of the old republic is very 
diſcernible in the perſon of the Emperor ; 


© Rartetch's Maxims of State and his Prerogatives of Parlia- 
mente, p. 17, &c, Lord Bacon's Political Works paſſim. 


that 
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that as he did not profeſs to be, neither in fact 
ought he to be, conſidered as abſolute ſove- 
reign of that mighty empire; that he held 
only a temporary, delegated power, which 
could be at pleaſure reſumed by thoſe from 
whom he had received it, and that this pow- 
er did not conſiſt in his ſingle will and autho- 
rity as ſupreme, but was compoſed of the 
various ſpecies of duties and prerogatives an- 
nexed to the different offices in the republic, 
which inſtead of being ſeparately exerciſed as 
formerly, were then united in the perſon of 
the emperor. But ſurely this very circum- 
ſtance is ſufficient to prove to us what was 
the nature and extent of his Authority, 
and to convince us that ( however artful- 
ly glofſed over) the power of AuGusTvus 
was as abſolute and extenſive as any which 
the moſt ambitious of his ſucceſſors ever en- 
joyed. The following remark of Lorp 
SHAFTESBURY places this ſubject in ſo true 
a light and is expreſſed with ſo much ele- 
gance, that I ſhall make no apology for ſub- 
Joining it at length. It was the friendſhip 
of MckENAs, which turned a Prince natu- 
rally cruel and barbarous to the love and 
courtſhip of the Muſes. Theſe Tutoreſſes 
formed in their royal pupil a new nature. 


They 


8 a , . m 1 
; N 8 9 - l p _ 
+ oats. ay 8 A . _— . 
» Py q wa : 2 . 
—_— cada... 4 effect , , , er * — 
2 - : * 1 * — — 2 „ 
— 5 - — — - — — — a - - — 
— — — : 
— hs — — E2— — Wo . 
— — CLIX — —— — 


9 a 2 | * 
rr A 
. — — — 
—_ 8 


. 


— 2 
— 
* 2 — 


: 


. 7 
= 1 
Fe. 
9 1 1 
x 
li 
* 1 t 
12 
' 
| 
# | 
F 9 
FE 
4 3 | 
19 


— 
as E 


— — 
— — 


126 ILLUSTRATIONS. 


They taught him how to charm mankind. 
They were more to him than his arms or 
military virtue; and, more than Fortune her- 
ſelf, aſſiſted him in his greatneſs, and made 
his. uſurped dominion ſo enchanting to the 
world that it could fee without regret its 
chains of bondage firmly rivetted. The cor- 
rupting ſweets of ſuch a poiſonous govern- 
ment were not indeed long lived. The bitter 
ſoon ſucceeded: and in the iſſue, the world 
was forced to bear with patience thoſe natu- 
ral and genuine tyrants who ſucceeded to this 
ſpecious machine of arbitrary and univerſal 


power pI 


Advice to an Author, Part. 2. ſect. 1. 


P. 46. [G] 


« WE cannot ſufficiently admire the wiſ- 
dom and goodneſs of Providence (ſays the 
excellent Writer on The Uſe and Authority 
of the Roman Law in Chriſtian Nations) who 
ſometimes makes the vileſt inſtruments ſub- 
ſervient to the nobleſt purpoſes : For it is 

worthy 
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worthy to be remarked, that, notwithſtand- 
ing the infamous lives and characters of ma- 
ny of the Roman emperors who preceded 
CoNSTANTINE, their laws and conſtitutions 
are invariably framed according to the ſtrict- 
eſt rules of equity, and breathe a uniform 
ſpirit of piety and wiſdom. The language 
alſo in which they are compoſed is conciſe, 
elegant, and full of that dignity which the va- 
rious occaſions required. This is no doubt to 
be attributed to that laudable cuſtom (which 
the worſt of emperors condeſcended to adopt) 
of ſubmitting their intentions to be diſcufled 
by men ſkillful in the laws, and of delivering 
into their hands the charge of compoſing and 
publiſhing the Imperial Conſtitutions.*” This 
was never better illuſtrated than in the con- 
duct of the emperor ALEXANDER SEVERUS, 
who not only conſigned the buſineſs of fram- 
ing the laws which were to be propoſed, to 
a certain number of the moſt celebrated Ci- 
vilians, but even afterwards witheld his 
ſanction from them till he had taken the 
opinion of his council, which was com- 
poſed of none but men of approved inte- 
grity and abilities; nay he carried this cir- 


* Duck, De uſu et Auctoritate, &c. Lib. 1. cap. 3. 
N cumſpection 
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They taught him how to charm mankind. 
They were more to him than his arms or 
military virtue; and, more than Fortune her- 
ſelf, aſſiſted him in his greatneſs, and made 
his. uſurped dominion fo. enchanting to the 
world that it could fee without regret its 
chains of bondage firmly rivetted. The cor- 
rupting ſweets of ſuch a poiſonous govern- 
ment were not indeed long lived. The bitter 
foon ſucceeded : and in the iſſue, the world 
was forced to bear with patience thoſe natu- 
ral and genuine tyrants who ſucceeded to this 
ſpecious machine of arbitrary and univerſal 


power.“ 


Advice to an Author, Part. 2. ſect. 1. 


P. 46. [G] 


« WE cannot ſufficiently admire the wiſ- 
dom and goodneſs of Providence (ſays the 
excellent Writer on The Uſe and Authority 
of the Roman Law in Chriſtian Nations) who 
ſometimes makes the vileſt inſtruments ſub- 
ſervient to the nobleſt purpoſes : For it is 

worthy 
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worthy to be remarked, that, notwithſtand- 
ing the infamous lives and characters of ma- 
ny of the Roman emperors who preceded 
ConSTANTINE, their laws and conſtitutions 
are invariably framed according to the ſtrict- 
eſt rules of equity, and breathe a uniform 
ſpirit of piety and wiſdom. The language 
alſo in which they are compoſed is conciſe, 
elegant, and full of that dignity which the va- 
rious occaſions required. This is no doubt to 
be attributed to that laudable cuſtom (which 
the worſt of emperors condeſcended to adopt) 
of ſubmitting their intentions to be diſcufled 
by men ſkillful in the laws, and of delivering 
into their hands the charge of compoſing and 
publiſhing the Imperial Conſtitutions. This 
was never better illuſtrated than in the con- 
duct of the emperor ALEXANDER SEVERUS, 
who not only conſigned the buſineſs of fram- 
ing the laws which were to be propoſed, to 
a certain number of the moſt celebrated Ci- 
vilians, but even afterwards witheld his 
ſanction from them till he had taken the 
opinion of his council, which was com- 
poſed of none but men of approved inte- 
grity and abilities; nay he carried this cir- 
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cumſpection ſtill further; for if the law 
to be paſſed had reference to military 
arrangements, a council was then formed of 
ſuch veteran officers as were moſt eminent 
for their {kill and experience, and upon their 
judgement ſolely the iſſue of the affair de- 

pended. | 

After the removal of the ſeat of empire 
there is a ſtriking difference both in the ſpirit 


and letter of the Imperial Law. To be con- 


vinced of this it will be ſufficient to compare 
the Conſtitutions of Nero, Domitian, Com- 
modus and Caracalla with thoſe of Martian, 
Leo, Zeno and Anaſtaſius. It will be found that 
the latter, beſides other points of inferiority, 
are written in an affected and verboſe ſtyle 
and contain ſo little of that dignity which 
characterizes the former, that they might 
more naturally paſs for the extempore flou- 
riſhes of an orator than for the mature decrees 
of an imperial ſynod. From this circumſtance 
we may conjecture was derived that general 
preference which ſince the revival of the Ro- 
man Civil Law has ever been given to Jus T1- 
NIAN's Code. It is there alone that we meet 
with the excellent Conſtitutions of the firſt 
imperial æra: whereas the Code of THeo- 


DosIUs, which commences with the laws of 
CoN- 


8820 
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CoNSTANTINE, muſt neceſſarily be regard- 
ed as deficient in the moſt valuable. materials, 
namely, the laws and inſtitutions prior to 
that emperor's reign. 


P. 47. LI] 


« HAC autem tria volumina a nobis com- 
poſita tradi eis, tam in Regis Urbibus, quam in 
Berytienſium pulcherrima civitate, quam et le- 
gum Nutricem bene quis appellet, tantummo- 
do volumus : quod jam et à retro Principibus, 
conſtitutum eſt et non in aliis Jocis, quæ a majo- 
ribus tale non meruerint Privilegium.“ This 
injunction of Jus IN IAx, together with what 
follows, to prohibit teaching the law at 
Cæſarea, at the ſame time that it marks out 
the cities of Rome, Cons TANTINOPLE and 
BeRYTvs, as the only privileged ſeminaries 


for that purpoſe, informs us that this was 


no new diſtinction, but had prevailed under 


f ConsT1TUT10, Omnem reipublice naſtræ ſanctionem, &c. in 
Pref, Digeſtorum. 
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former emperors.* It may not be amiſs to 
take a ſummary view of this ſubject. 
Before the eſtabliſhment of a Public Aca- 


demy for the ſtudy of the Law, it was uſual 


at Rome for men of eminence to give Lec- 


tures in their private houſes to the youth in- 


tended for that profeſſion. There were others 
alſo, who, though they did not profeſſedly 
teach this ſcience, yet by reaſon of their con- 
ſummate ſkill in civil matters, and the known 
wiſdom and equity of their juridical opinions 


were conſtantly attended in their courſe of 


public buſineſs by a train of Students. Alii 
« de jure reſpondent, docent alii et eodem 
t tempore et diſcentibus ſatisfaciunt et conſu- 
cc [entibus."” The connection between CI- 
CERO and Scæ vol A was of this nature. 
« Ego: autem, ſays he, Juriscivilis. ſtudio 
% multum operz dabam Qu. Scævolæ P. F. 
« qui quanquam nemini ſe ad docendum dabat, 


t Yet, notwithſtanding this, Laov1ce a is expreſsly menti- 
oned in a law of SVR RVUs as a great reſort of Students. Cop. 
JosTIntan. Lib. 10. tit. 39. And AcaTrias, Lib. 2. De 
Geſtis Juſtinian. Speaking of the ſame earthquake which de- 
ſolated Berytus, adds, it extended alſo to ALExanpRia, 
where I myſelf then reſided for the ſake of proſecuting my 
law ſtudies. 

De Oratore. Lib. 1. ſect. 45. 


«© tamen 
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i tamen confulentibus reſpondendo, fludioſos au- 
« diendi docebat. This mode of training up 
young men in the ſtudy of the Laws, and 
of accuſtoming them to forenfic buſineſs, 
was equally liberal and beneficial, and (as 
we have ſeen on a former occaſion) was con- 
ſidered by the firſt characters in the State as 
a certain ſource of comfort and honour, re- 
ſerved for that time of life when they ſhould 
no longer be capable of other occupations. 

The firſt regular inſtitution of a Seminary 
in which the Law was publicly taught at 
Rome, appears to be in the reign of ApRIAN, 
about the year 130. This Emperor, con- 
ceiving that the uſual method of acquiring 
legal knowledge, notwithſtanding it had its 
advantages, was upon the whole deficient 
and precarious, founded an Academy called 
ATHENEUM, and appointed Profeſſors in 
the various branches of learning to preſide 
over the ſtudies of the youth, who ſhould 
thenceforth reſort to Rome for the purpoſe 
of education. Cerimonias, Leges, gym- 
* naſia, Do#oreſque curare occzpit, adeo qui- 
« dem ut etiam ludum ingenuarum Artium 
„quod ATHENEUM vocant conſtitueret,*” 

i De Claris Orat. ſect. 8. 

* AyRBL. Victor. Lib. de Caf}. Ab RIA. 
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To this eſtabliſhment ArexAnDER Seve- 
Rus made conſiderable additions, and ap- 
pointed regular ſalaries to the different Pro- 
feſſors. What their original number was is 
not certain. In the reign of Tyxoposvus 
we are told they amounted to nineteen, 
namely, three Orators, ten Grammarians, 
three Sophiſts, one Philoſopher, and two 
Civilians; all of whom, under a ſevere pe- 
nalty, were forbidden to give any lectures 
in private. In the law which enjoins this, 
it is to be obſerved, the public Academy 
is termed Capitolii Auditorium. Ex eorum 
* numero qui videntur intra Capitolii Audito- 
rium conſtituti, hi omnibus modis, priva- 
c tarum: ædium ſtudia ſibi interdicta eſſe cog- 
* noſcant,” from whence ſome have con- 
jectured that a ſeminary diſtin from the 


1 Lib. 11. tit. 18. Cop. JusT. De Studiis liberalibus Urbis 
Romx et ConsTANTINOPOLITANEA. Cass10DORUS has gi- 
ven us a very liberal Epiſtle of ATHaLaric the Oſtrogoth, in 
anſwer (as it ſhould ſeem) to a complaint made by the Profeſ- 
ſors of this very Academy, wherein he inſiſts upon their being 
regularly paid their reſpective ſalaries, without any deduction. 
« Cum enim manifeſtum fit Premium Artes nutrire, nefas 
* judicavimus DoQoribus adoleſcentium aliquid ſubtrahi, qui 
« ſunt potius ad glorioſa ſtudia per commodorum augmenta 
« provocandi,” Lib, 9. Epiſt, 21. 

Atheneum 
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Atheneum is here ſpoken of : But it ſeems 
moſt probable, as DonaTvus obſerves, that 
ſince ADRIAN's School is frequently called 
Capitolii Auditorium, from its fituation in the 
Capitol, in other inſtances, it is alſo pointed 
out under this name in the law in queſtion:® 
and this ſeems to be further confirmed- by 
conſiderinng that the public Seminary at 
Conſtantinople was ſometimes called Capito- 
tit Auditorium for a ſimilar reaſon. Though 
the cultivation of juridical learning was by 
no means the ſole, or even the principal, in- 
tention of this Academy, it is evident that 
to this branch of Science alone it was after- 
wards indebted for its celebrity. Seminaries 
had, even before the time of Ap RIAN, been 
founded in various provinces of the Empire, 


in which every ſpecies of polite literature 


mn DoxaTus De Urbe Roma, Lib. 2. Cap. 9. The pergulæ 
Magiftrales, prohibited in this law, and of which we find on 
other occaſions frequent mention, were a ſort of private Schools. 
Sung rom ius ſpeaks of one L. Craſſitius who, ſays he, © in per- 
* gulã docuit, ſed cum edoceret jam multos ac nobiles demiſs3 


«-repente Schold tranfiit ad Q. Septimii philoſophi Seftam,** 


De illuft. Grammaticis, Sect. 18. 
«« Sed nec ſtructor erit cui cedere debeat omnis Pergula." 
Jvuv. Sat. 11. v. 136. 
And Voriscus, in Saturnino. Fuit revera non parum lite- 


ratus; nam Romz frequentaverat pergulas Magiſtrales.“ 
was 
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was ſucceſsfully taught; and many laws are 
to be met with in ſubſequent periods which 
particularly provide for their augmentation 
and encouragement: One, very ſtrongly 
marked, occurs in the Theodoſian Code un- 
der the title De Medicis et Profeſſoribus.* It 
is a Reſcript of the Emperors VALENs and 
Gs ATIAN to the Prztorian Prefect of Gaul; 
« De conſtituendis per omnem diœceſin in 
« frequentiſſimis civitatibus, qui erudiende 
t præſideant juventuti, Rhetoribus et Gram- 
& maticis Atticz et Romanæ Doctrine.” This 
plainly ſhews us that it was by no means 
neceſlary for the provincial youth to incur 
the expence and fatigue of a journey to the 
metropolis for the more elegant branches of 
education; yet that the reſort, thither was 
very great, even in the declining ſtate of the 
Empire, cannot be diſputed. The fact is, that 
although philological ſtudies, and every ſpe- 
cies of philoſophy, might be proſecuted in 
the provincial Academies, it was at Roux 


» Lib. 13. tit. 3. 

Many indeed of the richer claſs, we are informed, thought 
it neceſſary to reſide ſometime at Rome in order to complete 
and give the laſt poliſh to their ſtudies, or, as it is expreſſed, 
Ut Ubertatem Gallici nitoremque ſermonis, Gravitas Ro- 
mana condiret:“ but this was certainly not a general cuſtom, 


alone, 


ILLUSTRATIONS. 135 


alone, and afterwards at Bexy Tus and Con- 
STAN TINOPLE that both the theory and 
practice of Juriſprudence was to be acquired. 
Of this the following paſſages from writers' 
of the fourth and fifth centuries may ſerve 
to convince us: 

Stpoxius APOLLINARTs in an epiſtle to 
Eur Rorrus, adviſes him to go Roux, ex- 
preſsly for the purpoſe of ſtudying the Law 
in a City which he emphatically calls Domi- 
cihum Legum: and Ru rIL Ius, in his 1tme- 
rary, ſays of PaLLADIVs, who reſided ſome 
time in Rome, 


« Facundus juvenis Gallorum nuper ab arvis 
« Miſſus, Romani diſcere jura fort. 775 


In GiANNxONE's Hiſtory of Naples are 
quoted the following liner from a Life of 
ST. GERMAIN, of the fifth century : 


Incitus his animus, talique cupidine raptus, 
Qua caput eſt orbis terrarum Maxima Roma 
Tendit iter, Latii nodos addiſcere juris, 


Et didicit, palmamque brevi tulit ille la- 
boris. 
Lib. 1. Epiſt. 6, 


1 Rurik. NUMANTIN1 Hinerar. Lib. f. v. 207. 
r Iſt, di Napoli. Lib. 1. cap. 10. 


And 
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And of the ſame perſon we are told by his 
Biographer Cons TanT1us, Ut in eum 
«« perfectio literarum plena conflueret, po/? 
& guditoria Gallicana, intra Urbem Romam, 
& juris ſcientiam plenitudini perfectionis ad- 
« jecit. ST. AUGUSTINE, ſpeaking of his 
pupil and friend AL1P1vs, ſays, . Non ſane 
« relinquens incantatam ſibi a_ parentibus 
te terrenam viam, Romam proceſſerat ut Jus 
& diſceret; and in the ſame chapter we are 
told of the flouriſhing ſtate. of moſt other 
kinds of learning at that time [the middle of 
the fourth century] in the ſchools of Africa. 

Many other authorities might be adduced 
to prove, that, after the inſtitution of the 
ATHENEUM;, the grand object which for ſome 
centuries drew the youth of the weſtern pro- 
vinces to the Mother City, was the ſtudy of 
the Law, but the foregoing may be thought 
ſufficient. „ 

When we conſider what an immenſe num- 
ber of Students from various nations, of dif- 
ferent characters and conditions, were aſſem- 
bled together in one city, it is natural to ſup- 
poſe that frequent irregularities muſt have oc- 


* Vit. S. Germ, cap. 1. 
t Lib. 5. Confeſſ. cap. 8. ST. AuGusTiNnE was for ſome- 
time employed in the education of youth at Carthage, but left 
: it, 


* 
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curred which would require the interpoſition 
of law to adjuſt, and that ſome general Code 


of regulations for the direction of the ſtudies 


and morals of the Academicians muſt have 
been compiled for this purpoſe at the firſt 
eſtabliſhment. We have, it is true, a few 
ſcattered notices of ſome ſuch regulations 
made as occaſion required, under the dif- 
ferent emperors. But from the nature and 
tendency of theſe, there is great reaſon to be- 
lieve, that no uniform Code ever exiſted a- 
mong them. Hence it happened, that in the 
time of the Emperors VALENTINIAN and 
VALENSs, the diſorders which, for want of 
proper diſcipline, had for many years been 
gradually growing up, were arrived at ſuch a 
pitch of extravagance, that they called aloud 
for the interference of imperial authority to 
repreſs them. Hi omnes“ (ſays Ammia- 


it, as he informs us, becauſe of the licentious and turbulent 
behaviour of the Students, which was very oppoſite to the cha- 
rater he had heard of the Roman youth, Of theſe how- 
ever we find he ſoon had heavy cauſe of complaint: among 
other things, he mentions a very mean artifice much practiſed 
there. In order to avoid paying for their lectures, which it 
was not cuſtomary to do till the end of the courſe, the young 
men would frequently withdraw themſelves a few days before 
the concluſion. Loc. cit. cap. 12. 
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dus MARCELLINUs of the Roman youth of 
thoſe times) quod vivunt et vino et teſſeris 
« impendunt, et luſtris et voluptatibus et 
« ſpectaculis; eiſque templum et habitacu- 
« lum et concio et ſpes omnis, Circus eſt 
% Maximus.” Nor were theſe vices of ſud- 
den growth, for we hear a writer of an ear- 
lier age complaining : © Propria et peculiaria 
“ Urbis vitia, quæ pene in ipſo utero matris 
& concipi videntur 4i/trionalis favor et gladia- 
& forum equorumque ſtudia; to which he very 
pertinently adds, Quibus occupatus et obſeſſus a- 
nimus, quantulum loci bonis artibus relinquit ! * 
It was with a view of reſtraining theſe ir- 
regularities, and of introducing a ſtricter diſ- 


Lib: 28. cap. 25. And for a further account of the cor- 
tupt ſtate of the Academy, ſee the ſame author, Lib. 14. cap. 
6. and Lib. 28. cap. 4. 

How different from this is a deſcription given us by For« 
TESCUE of the morals and diſcipline of our own Law Semina- 
ries in his days! Here, ſays he, © the youth apply con- 
«« ſtantly to their juridical ſtudies, and on holidays to the read- 
« ing of the Holy Scriptures ; and after the hours of divine 
« ſervice to the peruſal of ancient chronicles, Here virtue 
% may be ſaid to be truly cultivated, and vice exiled, inſomuch 
* that the nobility and gentry place their children here merely 
% from motives of &conomy and good moral;.” De Laudibus 
Leg. Angliz, cap. 49. 

* TaciTys or QUINCTILIAN. Dial. De Oratoribus, Cap. 29. 

cipline, 
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cipline, that the Emperot VALENTINIAN 
in the year 370 promulged that celebrated 
Conſtitution De ftudiis liberalibus Urbis Ro- 
ma et Conſtantinopoleos, with ſome particulars 
of which my readers may not be diſpleaſed to 
be made acquainted. 

It contains eleven diſtin& regulations, in 
ſubſtance nearly as follow : The young 
men who come to ſtudy at Rome are re- 
quired to bring Letters Dimiſſory from the 
Governor of the province in which they 
live, ſetting forth their place of birth, their 
age, their qualifications, and the rank and 
condition of their parents. Immediately on 
their arrival they are to deliver theſe let- 
ters into the hands of the Cenſors, whoſe 
duty it then is, to enquire of them the line 
of ſtudy they mean to purſue, and to procure 
them convenient lodgings. The law proceeds 
afterwards in theſe words; Iidem immine- 
« ant Cenſuales, ut ſinguli corum tales ſe in 
te conventibus præbeant, quales eſſe debent, 
te qui turpem, inhoneſtamque famam et con- 
6 ſociationes (quas proximas putamus eſſe 
* criminibus) æſtiment fugiendas ; neve Spec- 
e tacula frequentius adeant ” aut adpetant vulgo 


* Cop. Txtopos. Lib. 14. tit. . 


Many other reſtrictive laws are to be found upon this ſub- 
S 2 ; ject 


: 


* 
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& intempeſtiva convivia.* Quinetiam tribuimus 
te poteſtatem, ut fi quis de his non 1ta- in 
« urbe ſe geſſerit, quemadmodum liberali- 
te um rerum dignitas poſcat, publice verberi- 
te bus adfectus, ſtatimque navigio ſuperpo- 
s ſitus, abjiciatur urbe, domumque redeat.“ 
—The Emperor then preſcribes the time 
which he thinks neceſſary for the comple- 
tion of their ſtudies; this he limits to their 
zoth year. Whereas at BER VYrus the Stu- 
dents were permitted to continue till their 
25th ; and there is an expreſs Edict of Dro- 


ject in the Twzopos1an Cops, eſpecially Lib, 14. tit. 2. De 
Reftoribus Provincie, and Lib. 15. tit. 5. De Spedtaculis. See alſo 
the latter part of LinBanivs's Oration Ileg: ro dio pwrur, ads 
dreſſed to the Emperor Theodoſius. | 

2 Theſe injunctions remind us of the following lines in Pe- 
TRONIUS, 


Artis ſeverz fi quis amat effectus 

„ Mentemque magnis applicat, prius amore 

« Frugalitatis lege polleat exactà, 

Nec curet alto Regiam trucem vultu, 

« Clienſque cænas impotentium captat ; 

Nec, perditis addictus, obruat vino 

« Mentis calorem, neve plauſer in Scend 

e Sedeat redemptus, Hitrioniæ addidus. 0 

| | Satiricon, p. 18. 
An Inſcription which might with great propriety be placed 
over the portal of many of our modern Academies. 
CLESIAN 
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CLETIAN to this purpoſe, which Josri- 
NIAN appears to have thought the more rea- 
ſonable of the two, and has admitted it into 
his Code. It is alſo agreeable to the opinion 
of the beſt civilians: For, ſays ULPIAN, 
&« I do not think that a young man can with 
te any advantage, either to himſelf or others, 
te enter into public life, or engage in any pro- 
« feſſion, before his 25th year.*” | 
After ſome regulations of leſs conſequence, 
the Emperor in the laſt clauſe enjoins the 
Prefect of the City to keep a monthly regiſter 
of the conduct and proficiency of every Stu- 
dent, and to ſend it annually for his inſpec- 
tion, in order that he may form a judgment 
of their reſpective merits, and be enabled to 
ſele& out ſuch as are fitteſt to ſucceed to 
the different offices and departments of the 
ſtate.* 
Such is the general outline of this cele- 
brated Law, which being ſanctioned by no 
leſs authority than that of the Prince himſelf, 
eould hardly fail of producing the intended 


Lib. 10. tit. 49. De iis qui ztate et profeſſione ſe excu- 
ſant. 
d De Muneribus et Honoribus, Lib. 8. 
It is with a view to this noble object that JusrixiAx con- 


cludes his preface to the Inſtitutes, : 
reformation. 
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reformation. It is rather remarkable that the 
compilers. of Jus rIxIAx's Code have not 
admitted it into that work, eſpecially as there 
are frequent references to regulations of this 


nature.* The reaſon perhaps might be, that 


it appeared to them a proviſion againſt ſome 
temporary diſorders, which, as they no longer 
ſubſiſted, the law would at that time be 
without meaning or effect; but this, as Go- 
v0. +5544 TROFRED obſerves, was a very inſufficient 


, 


'--- -*" "cauſe for rejefting it:“ Allis enim tempo- 


Fo; 


th 4e. ribus et occaſionibus, hac etiam ætate uti- 


5 4 liter aptari poſlit.*” 

7 on 0 While Rome was thus regarded as the 
moſt flouriſhing Academy in the weſtern 
yy — —y Empire, and the only one ſet apart for j juri- 
=_ __ © dical ſtudies: Brxrrus, or BEROx (as it is 
4. _— | i called) a city in Phœnicia, was 
net of equal reputation in the Eaſt, At 
hes fo what time it was founded is not certain. 


NoNNus of PANOPOLISs, a writer of the 


fifth century, in his Dianyfiacs, declares Sa- 


Lib. 1. tit. 17. De wveteri Furt enucleando, and a Law of Va- 
LENTINIAN, bearing the ſame title with this. Lib. 11. tit. 78. 
There is an excellent Commentary upon this Law by 
Heamannus ConrinGivs, in the third volume of Ds Sar. - 
LENGRE's Supplement to GR Ius. And alſo in J. GoTro- 
FRED's Edition of the Theodofian Code. 
turn 
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turn to have been the founder ; and ſpeaks of 
it as the moſt ancient city upon earth 
h Been. He tells us alſo, that as 
early as the days of AuGusTvus, it was a 1 
celebrated Seat of Juriſprudence, 1 

— -Auns rede [| 

AoTv @tpucuy 8 _=_ 

and proceeds to laviſh upon it every epithet 1 
and expreſſion of praiſe, calling it i 
Erdl EvPporuvys, Ila Oins Seſtacs, 01X05 æ gr, ; | 
Ag pon apoupys——X apr! Canes. ty ' 
Mznace, in his Amanitates juris civilis, | 0 
ſays that GREOGORY THAUMATURGUs, who = 
lived near the middle of the third century, | 
is the earlieſt writer who makes any mention 4 
of Berytus as a Seminary of Law. It is in 


his Panegyric Oration of OR1GEN, where he Ji 
tells us, that being animated with an ardent Ji 
defire of ſtudying the Roman Law, he ſet if 


out for that purpoſe to BERRY us, a great and 


f 

f Lib, 41. v. 69. et 85, This is alſo the opinion of STz- 

PRANUS OF BYZANTIUM, Vid. wigs ve, artic. Byzant. 
t Ut ſup. v. 360. [ | 

b Lib. 41, paſſim. This city was called by Auguſtus | 

Julia Felix. BexrTvus, colonia quæ felix Julia appellatur.“ ; 
Pin, Hi,. Lib. 5. c. 20. Its preſent name is BaruT, It N 
ſtands upon the coaſt about 16 miles N. of Sidon, but retains ö 
no trace of its ancient ſplendour, except the ſtriking beauty of ö 
its ſituation. MaunDreu's Journey from Aleppo to Jeruſalem, | 
i 


b 38, &c. | 8 
flouriſhing 
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flouriſhing ſeat of learning. * Diocletian's E- 
dict, which was addreſſed in the year 287 to 
the Law Students in Arabia, who dwelt at Bz- 
RYTUS, is a further teſtimony of its celebrity 
at that time. A Geographer of the fourth cen- 
tury ſpeaks of it as a delightful city, abounding 
in ſchools of juridical learning, whoſe ſtudents 
go forth to diſpenſe juſtice over the provinces, 
and to preſide at the various tribunals of the 
empire. The ſingular mark of favour which 
it received a few years after from the Empe- 
ror VALENTINIAN, is ſtrongly expreſſive of 
its dignity and conſequence. The law which 
confers the favour is comprized in the fol- 
lowing terms: * Propter multas juſtaſque 
% cauſas Metropolitano nomine ac dignitate 
te civitatem BERYTUM decernimus exornan- 
« dam, jam ſuis virtutibus coronatam. Igi- 
« tur hæc quoque Metropolitanam habeat dig- 
© nitatem. TyYRo nihil de jure ſuo derogetur. 
« Sit illa mater provincie majorum noſtrorum 
* beneficio ; hc noſtro; et utraque dignitate 


ce fimili perfruatur. In the following cen- 


i In Paneg yr. ad Orig. p. 14. 

* Vetus orbis deſcriptio, ſab Conſtantio et Conſtante, cap, 17, 
ſect. 3. firſt publiſhed by J. Gor nor RED, with notes and il- 
luſtrations at the end of his edition of LIBANIUS. 


1 Cop. Jusrix IAN. Lib. 11. tit. 21. De Metropoli Beryto. 
| In 


ILLUSTRATIONS. 145 


tury we find it very honourably mentioned 
by Jus rixiAx, who tiles it“ Civitas pul- 


* cherrima et nutrix legum;” he moreover 


paid it the compliment of calling in Doro- 
' THEUS, one of its profeſſors, to aſſiſt in his 
celebrated compilation.” It was not long af- 
ter this period that the glory of this City 
was almoſt extinguiſhed by a diſaſter which 
AGATHIAS records in the following man- 
ner: At this time a terrible earthquake laid 
* waſte many parts of the empire. Among 
« the reſt BERYTvus, the moſt beautiful City 
« of Phænicia, (ey%arnwTiToua $eixns) was ſo 
_** miſerably deſolated that ſcarce any traces 
% remained of all thoſe magnificent edifices 
« for which it was ſo much admired. Not 
only a vaſt number of the natives periſhed, 
but many noble and illuſtrious youths, who 
% had reſorted thither for the purpoſe of 
e ſtudying the Roman Law, were buried in 
« the ruins. They who eſcaped, together 
% with many of the profeſſors, retreated to 


In conſequence of this fingular privilege, we find many laws in 

the Codes bearing a double ſubſcription. Thus in the Law 

De Tronibus, Lib. 7. tit. 13. Cop. Tu EOD. the ſubſcription 

runs, © Dat. Tyro Metropoli, P. P. Berytto. It was firſt made 
known at Tyxx, but afterwards promulged at BBZTTus. 

® In Præfat. Digeſt, 

J T «© Sidon, 
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„ Sidon, a city in the neighbourhood, and 
e there continued to proſecute their ftudies 
« till BERYTVUs was reſtored, This was ac- 
e compliſhed a few years after, but in a man- 
«« ner very inferior to its former ſtate“ The 
diſcipline and ſtudies of this Academy appear 
to have been entirely on the plan of the ather 


two, except, as we are told, in having four 


Profeſſors of Law, who delivered their lec- 


tures in the greek language,“ whereas at Rome 


and CoNs TAN TIN O IE there were two only, 
and they read in latin. 

The public Seminary at Cos r AN TIN O- 
PLE. cannot boaſt of equal antiquity with 
thoſe of Roms and Bery Tus, nor does it 
appear ever to have been fo univerſally cele- 
brated: As early as the year 332, ConsTAN- 
TINE.: had opened a road to ſome literary 
eſtabliſhment of this nature, by founding a 
public Library in his new metropolis. This 
foundation was ſoon after conſiderably aug- 
mented and improved by the Emperors Cox- 


 AGATHIAS, Hift, Geft. Juſtinian. Lib. 2. p. 4. 

* GorHoF. Prolegom. ad cod. Theodeſs STEPHANUS of By- 
ZANT1UM ſays that the celebrated SancontaTHON was a native 
of Berytus, but Suidas, aud after him L'Abbé BAN IER, fixes 
his birth-place at Tyre. 

- STAN- 


* 
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STANTIUS and JULIAN; and in the year 
372, by a law of VALens, ſeven officers of 
approved ſkill in the greek and latin lan- 
guages, ' were appointed to ſuperintend the 
library, and to repair and tranſcribe the 
books. Notwithſtanding this apparent zeal 
for the intereſt of learning, we have no rea- 


ſon to believe that any Academy, inſtituted 


and regulated by public authority, was known 
in this city for half a century from the pe- 
riod laſt mentioned. The earlieſt account of 
ſuch an eſtabliſhment is to be found in a law 
of the younger Txzoposvs, A. D. 425." 
It opens with a ſevere prohibition againſt ex- 


P Du Faesne. Conflantinopoli: Chriſtiana, Lib. 2. p. 149. 
150. Cod. Tzxzopos. Lib. 14. tit. 9. De Antiquariis, &c. The 
term Antiguarius, or apraoyen$©-, is frequently uſed in this ſenſe 
by ancient authors. It is, ſays GoTnorRep, in his comment 
on this law, one qui codicibus componendis vel pro vetuſtate 
* reparandis vacaret.” | 

It may be urged that VALENTINIAx's Law, A. D. 370. 
De Studiis liberalibus, &c. Cop. Ta RODOS. Lib. 14. tit. 9. ne- 
ceſſarily ſuppoſes the exiſtence of a public Academy at that 
time in Conſtantinople. That Students reſided there cannot 
be doubted, but there is no reaſon for concluding them claſſed 
under any regular eſtabliſhment, eſpecially as many expreſſions 
in the law ſeem to imply the contrary. 

7 Cop. Tugobos. Lib. 14. tit. 9. L. De preſeſſribus qui in 
Urbe Conſt antinepalitand, &c. 
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erciſing the office of teacher or profeſſor of 
any Art or Science in a private manner, with 
a particular exception, however, in favour of 
ſuch as confine their inſtructions to one fa- 
mily, in which they may receive a certain 
ſalary as private tutors. The penalty annexed 
to the infringement of this injunction 1s no- 
thing leſs than immediate expulſion from the 
City.* The next clauſe in this law regulates 
the number of public profeſſors in each ſe- 
parate ſcience, the whole eſtabliſhment a- 
mounting to thirty-one; and here we may 
-obſerve, that in ſettling this matter the Em- 
peror ſeems to have beſtowed a peculiar mark 
of diſtinction upon the profeſſors of Philoſo- 
phy and Law, for having named all the others 
in a curſory manner, he concludes, ** Et 
„% quoniam non his artibus tantum adoleſcen- 
0 tiam glorioſam optamus inſtitui, profundio- 
* res quoque Scientiæ atque Doctrinæ, me- 
*« moratis magiſtris, ſociamus Auctores. U- 
* num igitur adjungi ceteris volumus qui 
% Philoſophiz arcana rimatur; duos guogue qui 


* GoTHOFRED obſerves that a reſtriction of this ſort migbt 
have been uſefully adopted in moſt Academies in his time : for 
I myſelf, ſays he, know of certain law Profeſſors © qui locis 
* nonnullis juriſprudentiam cauponantes, et Academias et Au- 
1 ditoria deſolavere,” 

Juris 
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Juris ac Legum Formulas pandant. The 
third and laſt, clauſe in this Law aſſigns to 
each Profeſſor an Auditorium, or ſeparate 
School in which he is to deliver his lectures, 
in order to prevent any interference between 
the different claſſes. ® 

Such was the original eſtabliſhment of this 
third Academy, ſet apart by Imperial Autho- 
rity for the ſtudy of the Roman Law. And 
here it may not be amiſs to take ſome notice 
of the manner in which this ſtudy was 
uſually proſecuted. | 

The young men, during their firſt year, 
were confined to ſome book of general Prin- 
ciples, the Inſtitutes, for example ; or were 
admitted, as it is ſaid, merely“ ad limina le- 
« gitimæ ſcientiæ, by going through the 
four firſt books of the Digeſts. While thus 
engaged, they were ſtiled Dupondi,) ſtudents 
of ſmall confideration) till Jus IN IAN ſubſti- 
tuted Juſtinianei novi, as a more encouraging 
appellation. The next year was employed in 


Loc. cit, 

Du Fresne ſuppoſes the Capitolii Auditorium at Conſtan- 
tinople to be the ſame with what was afterwards called the 
Bafilica, and quotes in proof of it an Epigram in the 4th 
book of the Anthologia, cap. 23. which has for its title— 
EIL THN BAEIAIKHN TN IAIAEYTHPINN EN BTZ ANTIN. 


reading 
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reading though the ſecond and third Parts 
of the Digeſts, from the fifth to the twen- 
tieth book, which, conſiſting principally of 
Prætorian Law, occaſioned the Students to 
be called E£d:Fales. In the third year they 
continued their progreſs through the fourth 
Part of the Digefts from the twentieth to 
the twenty- eighth book; and for a very ob- 
vious reaſon were during that time called 
Papinianiæ, Quo nomine, ſays HEIN] 
NECC1UsS, “ adeo ſibi placebant, ut diem 
quo ejus doctrina primum fuerant initiati, 
feſtum ſolennemque haberent.” The re- 
maining twenty two books occupied the 
fourth year of their ſtudies, and being then 
conſidered capable of fofvmg any queſtion of 

Law, they acquired the name of Lytæ. 
Qui juris nodos, 2 — nigmatn 

ſolvunt.“ 

Another year however was uſually added, in 
which they were admitted to read the Code, 
and whatever books of law they ſhould think 
neceſſary ; and they then terminated their 
ſtudies with the title of Prolytæ. JusTINIAN 
goes ſo far as to aſſert of thoſe who have pro- 
perly employed their time during this five 
years courſe, Nihil eis legitimæ Scientiæ 
«« deerit, ſed omnem ab initio uſque ad finem 
ſuis 
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ſuis animis ampleQantur.”” This ſyſtem 
of education appears to have been preſerved 
with very ſlight variation for many years, and 
was adopted upon the revival of the Science 
in moſt of the Academies in Europe. * 

If by this deſultory ſketch of a very cu- 
rious ſubject any of my readers ſhall be in- 
duced to conſider it more minutely, they 
will find at every ſtep ſome freſh ſource of 
valuable information opening upon them. 
Of this I am convinced, that there are very 
few points of more pleaſing inveſtigation, or 
which, properly treated, would be more in- 
tereſting in the annals of Literature, than a 
complete Hi/tory of the Diſcipline and Studies 
of the Academies of the Ancients.” 


The whole of this ſubjett may be ſeen at large in the Con- 
ſtitution, Ommm rei publica noeſire ſauctionem, prefixed to the 
Digeſts. 

* This Quingquennale ſludium Juris was not overlooked by the 
Compilers of the Statutes in our own Univerſities. © Quod- 
que per Biennium in Academia, Dialecticæ, Morali Philo- 
« ſophiz, et Politicæ, aliiſque Humanioribus Literis incum- 
* bat, priuſquam Quinguennium in ſtudio juris ponere incipiat.“ 
Corpus Statutorum Univ, Oxon. Tit. 6. L. 4. The CamBripet 
Statute requires of the Student only twelve months application 
to the Inſtitutes to prepare him for entering on his five years 

Courſe of Civil Law. 
V EcasstE Du BovLar, in his celebrated Hiſtory of the 
Univerſity of, Paris, has proved to us how intereſting ſuch a 
= work 
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P. 47. [I]. 


THE ſecond and third centuries of the 
| Chriſtian æra have been celebrated for form- 
ing the brighteſt period of Roman Juriſpru- 
dence. In the time of C1ctRo, it is true, 
the ſtudy of the Law appears to have been 
more generally cultivated, and the learned 
opinions of that age were perhaps, in point 
of wiſdom and equity, never excelled. It is 
obſervable, however, that while the moſt po- 
liſhed language was adopted on every other 
ſubject, Juriſprudence alone retained much of 
its original ſtiffneſs and barbariſm. Towards 
the age of the Ax TONINES a very conſidera- 
ble reformation took place in the ſtyle of the 
Law, and from this time the works of the 
civilians are characteriſed by a Fruit ele- 
gance and preciſion. * 


work may be made. In his firſt * he has treated De 
Regimine et Studiis velerum Academiarum. 

* There is a good Diſſertation on the Language of the Di- 
gefts by Gase. KiIRcHMUAIER, to which, he ſays, the two fol- 
lowing verſes in TAuBZuANx's Epigrams firſt gave rife. 

Credo ego i Lingue Ciceronis imago perifer 
E Juris poſſet corpore reſtitui. l 
t 
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It was this, no doubt, (notwithſtanding 


what ſome Antitribonianiſts have aſſerted) 


which particularly recommended them to 
the attention of TR1BONIAN and his aſſo- 
clates, and obtained them the preference 
over the writings of the older Juriſts, Theſe 
latter, form a very ſmall part of the Digeſts, 
whereas, there is ſcarcely a book in which 
the principal titles are not compiled from the 
Works either of PAaeinian, Paulus, Ur- 
PLAN, or ſome other lawyer of the. ſecond 
and third centuries, * 

Of ſome of theſe Civilians nothing re- 
mains but their names, and the titles of 
their works; and even of the moſt eminent 
among them the memorials are very ſcanty. 
To pals over many of leſs note, whoſe hiſ- 
tory the curious reader may learn from what 
FABRIC1Us has compiled in his Bibliotheca 
Græca and Latina,” I ſhall confine myſelf to a 


It has been generally ſuppoſed that the original works of 
the old Lawyers were deſtroyed by order of JUsTINIAN, as 
ſoon as his compilation was completed. See GRAVIN A De 
Ortu, cap. 132. Jo. Jac. WissENBACHIUS, Emblemata Tribeni- 
ani, p. 9. Lub. Vives, De cauſis corruptarum Artium, Lib. 7. 

d Lib. 6. cap. 6. Index Furiſconſultorum veterum Pandecti. 
Florentinis premiſſus, with the two ſupplementary ſections: and 
again, Bibliotheca Latina, Lib. 4. cap. 9. 

U ſhort 
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ſhort account of two or three of the moſt 
remarkable chatacters, ' 

PAPINIAN was the confidential. friend, 
and by marriage a relation of the Emperor 
SEPTIMIUS SEVERUS, Who, as a teſtimony 
of his eſteem, created him Prætorian Prefect, 
and at his death left him guardian to his two- 
Sons, GETA and CARACALLA. 

Though the fact reſts ſolely upon the teſ- 
timony of Dion Cass1vs, yet as he was a 
contemporary writer, it has been thought 
ſufficient to eſtabliſh the opinion that Paei- 
NIAN accompanied SEVERUs and his ſons to 
BRITTAIN, and preſided for ſometime in 


the tribunal at Yor. The paſſage from which 


this inference has been drawn is to this 


effect: The Emperor and his ſons being 


„% at York, CARACALLA, following cloſe 


« behind his father, is obſerved to draw his 
« ſword ſecretly, with a deſign as was ſup- 
« poſed to kill him, but is prevented by the 
« ſoldiers. SEvERUs ſummons him before 
the preſence of the army, and with great 
% compolure laying the weapon on the 
„ground, bids him, if he wiſhes for his 
« death, to kill him on the ſpot; but if 
« you dare not ſtrike with your own hand, 
(adds he) here is your Præſect PAPINIAN, 

give 
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give but the word and (as you are his So- 
««yereign*®) he muſt obey your order.“ 

It was the cruel and implacable ſpirit of 
CARACALLA Which afterwards proved the 
ſource of PAPINIAx's ruin: for, agreeably 
to the truſt repoſed in him, the Præfect 
thought it his duty, if poſſible, to reconcile 
the young Princes, who had long been at 
enmity, but his tendereſt remonſtances had 
no effect on the unfeeling heart of Cara- 
CALLA ; on the contrary he conceived the 
moſt ungenerous ſuſpicions of PAPINIAN, 
and determined by the advice of his creature 
MacRinus, to take an opportunity of get- 
ting rid of ſo-troubleſome a monitor. This 
ſoon offered; for having put his brother Ge- 
TA to death, he called upon PAPINI AN to 
juſtify the act in a public oration, Shocked 
at the propoſal, this illuſtrious man, with 


© It muſt be obſerved that CAR AcALLA was left by his fa- 
ther, as Sovereign in Brittain a few months before, 

4 Dion. Lib. 79. The fact is ſupported by Camper and the 
learned SzLDzn, The latter is of opinion that both ULPIAR 
and Paurus were alſo in this iſland, and that the Roman 
Law prevailed here about 360 years; i.e. from CLAubius 
A. D. 50. to the reign of Honoztus, A. D. 410. when Rome 
was ſacked by Al ARI, Differt. ad Fletam. cap. 4. See alſa 
Da. Dock. De U/u et Auctoritate, &. Lib. 2, cap. 8. 


939 great 
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great warmth refuſed to attempt a palliation 
of ſo atrocious a crime, at the ſame time de- 
claring © Non tam facile Parricidium excuſa- 
« rj poſſe, quam fieri.” Upon this the incen- 
ſed tyrant ordered both the Prefect and his 
unoffending ſon to immediate execution.* 

It has been ſuppoſed, upon the authority 
of two very doubtful inſcriptions, that Pa- 


© Dio. Lib. 77, 78. SPARTIAN. in Caracalla. GRAVINA 
conſidered the Catonian virtue of this Prince of Juriſts (as he 
terms him, ) a proper ſubject for the ſtage, and has compoſed a 
Tragedy called by his name, which turns on the circumſtance 
of his death, as related above. 

That Gravina's Dramatic Works are not very generally 
known is no loſs perhaps to his reputation ; for this elegant 
Critic and Civilian (to judge from the few ſpecimens he has 
given us) ſeems by no means to have poſſeſſed the talents re- 
quiſite for this ſpecies of compoſition. 

f A Silver Urn is ſaid to have been found at Rome about the 
middle of the 16th Century, with the following inſcription, 

AMILII PAPINIANI. J. c. 
TRAFECTI PRETORIO 
REQUIESCUNT. HIC OSSA 

cu1 
INFELIX PATER ET MATER 
SACRUM FECERUNT 
MORTUO 
ANNO SUE AETATIS 
'TRICESIMO SEXTO. 

There is alfo another inſcription nearly to the ſame purpoſe, 
but the antiquity of both has been very much doubted. 
| PINIAN 


a a a © 
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PINIAN was only in his 36th year at the time 
of his death; but this cannot be thought 
very probable, if we conſider the offices he 
bore and the high reputation he had enjoyed 
under the former emperor. CuJacivs tells 
us, it was uſual to refer the deciſions of doubt- 
ful and intricate caſes to this lawyer, whom 
he ſtyles © A/ylum juris et legalis dotrine.*” 
ST. JEROME (ſays GRAvINA) does not heſi- 
tate to mention PAPINIAN with ST. PAur, 
« Eundemque locum PAPINIXN o tribuit in 
e humano jure quem habet PauLvus in Divi- 
*« no, and BAL DVUIN in the fame high 
ſtrain of Panegyric, thanks Divine Providence 
for having raiſed up for the preſervation of juſ- 
tice and the general good of mankind, ſuch 


characters as JosEPH, DANIEL, PERiCLESand 
PAPINIAN.' We have already had occaſion 


to mention that it was uſual in the Law Aca- 
demies for the ſtudents to make great rejoic- 
ings upon obtaining the title of Papimani/te ; 
a circumſtance much to the honour of this 
civilian, eſpecially when we are told it was 
not conſidered as a mere youthful frolic, but 
as a feſtival inſtituted and ſanctioned by im- 


* In Papinian. in princip. p. 32. 

> De Ortu, &c, cap. 99. 

n Comment ad [nſtit. in Prefat. p. 4. : 
perial 
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perial authority :* Nor will it ſeem ſurprizing 
that the firſt introduction to the reading of 
PAPINIAN was a cauſe of ſo much joy, if we 
recollect the terms in which he is always 
mentioned by the compilers of the Digeſts ; 
and that the emperor himſelf confeſſes he is 
indebted to him for the moſt brilliant parts 
of his work. ". "T9 

In the ſame age with PAPINTAx flouriſhed 
DomiTivs ULP1AN, by birth a Syrian, the 
Tutor, Secretary and Friend of ALEXANDER 
SEVERUsS, by whom he was alſo appointed 
Prætorian Prefect. Such was the deference 
which the Emperor paid to the opinions of 
this lawyer, that according to LamPRiDIUs, 
the Roman world might be ſaid to have been 
governed for many years by his Councils. 
Many excellent laws were framed by his 
ſuggeſtion, particularly ſome which regulated 
and augmented the public revenue, nor can 
we heſitate to aſcribe to him that ſaperior 
dignity and wiſdom which characterize the 


* ConsTITUT, Omnem Reipub. &c. F. 3. 
Loc. cit. S. 4. For further particulars of the Life and 
Writings of Paix Ax, I refer the reader to a work of Ever- 
aRD Or ro on this ſubject. Lugd. Batav. 1718. And to an 
Oration of Jac. LecTivs. There is alſo a Life of Payinian 
dy WESENBECH, g 


Conſti- 
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Conſtitutions of SEvERUs. In ſhort the hap- 
py effects of his adminiſtration were fo ge- 
nerally felt that, but for ſome few objection- 
able points, there would be no reaſon to re- 
gret the influence he held over the Empe- 
ror's conduct.“ It is reported of Cons TAn- 
TINE THE GREAT, that he enquired of 
LAMPRIDIUs, how it happened that AL Rx“ 
ANDER being a foreigner and an unexperien- 
ced youth when he became poſſeſſed of the 
empire, conducted himſelf with ſo much 
prudence and moderation, whereas moſt of 
his predeceſſors had diſgraced the Purple by 
their cruelties and extortions. To this he is 
ſaid to have replied, ** that the Roman world 
was indebted to the integrity and wiſdom of 
ULPian for this happy diſpoſition of its 
Prince.“ There is, no doubt, great truth in 
the Hiſtorian's anſwer, yet it muſt be obſerv- 
ed that ULPIAx's conduct is not altogether 
unimpeached. We are told, it was by his 
advice that many of thoſe ſevere Edicts againſt 
the Chriſtians, which had long been dormant, 
were revived, and that he {till further excited 
the ſpirit of perſecution, by publiſhing a work 


m [,AMPRID, in wit. Alex. Seviri. Lib. 24. 
a ULetaxnum Præfectum Pratorio et Parentem ſuum appel- 
lat, Loc, eit. 


ON 
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on the Duty of a Proconſul, in which all 
thoſe bloody Edits were collected together. 
From this latter charge many able writers 
have laboured to exculpate him, and not 
without ſucceſs.* The former ſeems never to 
have been diſputed. We may conjecture that 
the Emperor himſelf, both from the princi- 
ples in which he had been educated, and 
from a known reſpect which he had for his 
mother, muſt have been naturally well diſ- 
poſed towards the Chriſtians. There are in- 
deed ſome who aflert that he actually em- 
braced the true faith on his expedition againſt 
the Perſians : But whatever may have been 
his religious ſentiments in the former part 
of his reign, it is clear from his conduct 
afterwards, that the arguments of his fa- 
vourite Counſellor had greater weight with 
him than either the example of MAM- 
MA, or the reaſonings of the KING of 
EDEssSA, who is ſaid to have been the author 
of his Converſion. The death of ULPTAN, 


? Gur, Ggorius. De Vitis Furiſconſultorum, Lib. 2. cap. 
10. The accuſation is ſaid to reſt ſolely on a paſſage in Lac- 
TAXTIUs, who ſpeaks of one Douirius as the Author of 
ſuch a work in ſever books, but UL PIA 's is known to have 
been written in ten. 

P Lawmek1D. Loc. cit, 


like 
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like that of PAIN IAN, was violent and pre- 
mature. He fell a ſacrifice to the jealouſy 
of the Prætorian Camp, A. D. 228. With 
reſpect to his literary character, it is ſummed 
up in the following manner by Gravina : 
His ſtyle is ſmooth and pleaſing, yet at the 
* ſame time not without ſufficient ſtrength 
and dignity. His faculty of diſcrimination 
and definition is very great, and in his 
* choice of words he is really wonderful; 
indeed he was ſo extremely ſcrupulous in 
* his phraſeology, that he acquired the ap- 
« pellation of Collector of ſubtleties —Collec- 
* tor Spinarum.” Yet with all his learning 
and political wiſdom, if we take the whole of 
his conduct in one view, it will be difficult 
to decide whether from his improvement of 
Human Law, or his oppoſition to Divine, he 
ſhould be conſidered as a friend or an enemy 
to his countrymen. ! 


4 De Ortu, &c. cap. 100. There is an Oratioa by Jac. 
LecTtivs upon the Life and Writings of ULe1ax. His Frag- 
ments, in 19 titles, are publiſhed in the Corpus Faris Civilis, 

It muſt be obſerved that, notwithſtanding UL Ax 's accuracy 
in his choice of words, he was not always very exact in his de- 
finitions: that of the Law of Nature in particular, Dis. Lib. 1. 
tit. 1. F. 3, is very objectionable. It has been much com- 
mented upon, but never perhaps in a more agreeable or ſcho- 
larlike manner than by Dr. J. Ta vLox in his Element, of Civil 
Law, p. 111, &c, 


X JuLivs 
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Jorius PavLvs, a native of Padua, was 
contemporary with PAPINIAN and Ureian, 
and ſeems to have riſen by nearly the ſame 
ſteps to equal honours : for having acted as 
an Aſſeſſor with them, he was afterwards 
created principal Secretary, and in the end 
Prætorian Præfect, to ALEXANDER SEVE- 
kus. Notwithſtanding the near equality of 
their years, LAM RI DIUs informs us, that 
the two laſt mentioned lawyers were ſcholars 
of PaPINIAN. A fact which, though diſ- 
puted by many, GRavina thinks very pro- 
bable; (for it is certain (ſays he) that while 
te they were his fellow ſtudents, they always 
*« paid the ſame deference to his opinions 
and councils, as ſcholars do to thoſe of 
te their Maſter; et ſi non tate ejus diſcipu- 
« Jos voluntate tamen fuerunt et cultu.“ As a 
writer, PAULUS is thought to excel ULPIAN, 
and even PAPINIAN himſelf, in dignity of 
ſtyle, as he certainly did in the univerſality 
of his genius; for there was ſcarcely a point 
of Law upon which he had not treated. 
There is one circumſtance wherein he differed 
very materially from his contemporaries. It 
was a prevailing faſhion among the Juriſts of 
that age to allow themſelves great latitude 


r GRravixa, ut ſupra, cap. 98. 
In 
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in their interpretations and opinions, with- 
oat much regard to Precedents; PAuLvs, 
on the contrary, was remarkable for his ri- 
gid conformity to the ſtrict letter of the 
law, * 

Under this celebrated Triumvirate, the 
Roman Law arrived at its higheſt perfection, 
both as a Profeſſion and a Science, and from 
this period it appears, with few exceptions, 
to have been in a gradual decline till the age 
of JUSTINIAN. It is with great juſtice, there- 
fore, that GRAvina calls the works of Mo- 
DESTINUS (a pupil of ULP1AN) the expiring 
accents of Juridical wiſdom. HRRMOGENESõG, 
and many others, who flouriſhed in the ſuc- 
ceeding age, did not attempt to extend the 
boundaries of the Science, but contented 
themſelves with traverſing the paths already 
explored; and in this they would certainly 
have been commendable, if, inſtead of per- 
plexing (as they often did) the obvious ſenſe 
of the Laws by ſophiſtical reaſonings, they 
had employed their talents in illuſtrations 
and arrangements of ſuch parts of Juriſpru- 
dence as even then muſt have become ob- 
ſcure and inconſiſtent, We may further ob- 


* Geav. ut ſupra. 
X 2 ſerve 
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ſerve of thoſe times, that the venerable pri- 
vilege of eſtabliſhing precedents upon the 
opinions of the learned was entirely obſolete. 
Inſtead of accuſtoming themſelves, as was 
formerly the caſe, to deliver their own ſen- 
timents upon diſputed queſtions, the moſt 
eminent Civilians of the fifth century were 
content to retail the decifions of preceding 
Juriſts, and from being regarded as Oracles, 
became in the end mere Teachers of Law.* 


The Catalogue of Pomryonrvs contains an account of all 
the great Lawyers from the foundation of the City, but more 
eſpecially from TIB. Coxuncanvs, A. U. C. 500, to SaLvivs 
JvL1an, A. D. 136. For a very ſatisfactory account not only 
of theſe, but of all ſuch as lived before the 6th century, 
together with their works, conſult ScuvLTINGH Juriſpru- 
dentia vetus ante-Juſlinianca. And Gul. GroTivs, De witis 


Juriſconſultorum. 


P. 48. [K] 


THE ſtate of the Roman Civil Law du- 
ring the 5th and 6th centuries in thoſe parts 
of the Empire which were then invaded and 
ſettled by the barbarians of the north, has 

been 
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been very variouſly deſcribed, According to 
ſome writers its authority was acknowledged 
and appealed to, upon all material occaſions, 
through the whole of that period ; it was 
incorporated with, and in many inſtances ſu- 
perſeded, the cuſtoms and inſtitutions of the 
invaders, and may at this day be traced in all 
thoſe Gothic compilations which finally aroſe 
upon its ruins. Others again are of opinion 
that for a time the Roman Law was totally 
extinguiſhed in the Weſt; that under ſome 
few of the Gothic Kings indeed it enjoyed a 
feeble exiſtence, but cannot properly be ſaid 
to have revived after the death of TuRODO/- 
stus; nor do they think that much ftreſs 
ſhould be laid upon any arguments drawn 
from the great reſemblance of many parts of 
the Roman and Gothic Codes; becauſe this 
is principally diſcernible in paſſages which 
contain ſuch obvious maxims of policy as 
muſt naturally occur to a prudent Legiſlator 
of any age or country. The truth perhaps 
may be diſcovered between theſe oppoſite 
Opinions. 

There can be no doubt that the admi- 
rable ceconomy of the Roman Law muſt have 
been peculiarly ſtriking to the barbarian con- 

querors. 
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querors. A people accuſtomed to an unſettled 
mode of life, inhabiting countries remote 
from each other, and who were for the firſt 
time collected together in one vaſt body in a 
foreign land, cannot be ſuppoſed to have 
poſſeſſed materials of their own, ſufficiently 
extenſive to form the baſis of any regular 
political eſtabliſhment; or if they had, it 
is not probable they would eaſily have agreed 
among themſelves upon proper meaſures for 
arranging them. It was therefore very na- 
' tural for them to adopt, upon frequent emer- 
gencies, the laws and inſtitutions which they 
found eſtabliſhed in the conquered country ; 
yet not ſo entirely to the excluſion of their 
own peculiar cuſtoms, but that upon a va- 
riety of occaſions they would prevail over 
every other conſideration. The following 
facts may ſerve to throw ſome further light 
upon this ſubject. 

The time which elapſed between AL A- 
RIC's Invaſion and his death * was too much 
occupied in ſchemes of future conqueſt to 
leave that Leader ſufficient leiſure for exe- 
cuting any evil deſigns againſt the Roman 
Laws. That their authority ſhould be ſuſ- 


From A. D. 408 to 412, 
pended 
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pended during that period was the leaſt miſ- 
chief that could befall them : It was indeed 
a natural effect of that general confuſion 
which prevailed : but this was the only evil; 
for it does not appear that they fell under 
any formal proſcription, or were ſupplanted 
by any other laws. The danger which threa- 
tened them upon the ſucceſſion of ATAvuL- 
PHUS was much more alarming. The total 
extirmination of the Roman Government, 
and the foundation of the Gothic Empire up- 
on its ruins, were projects which this Prince, 
by his own confeſſion, had formed in the 
early part of his reign. Fortunately however, 
by the interceſſion of his wife PLacipia, 
the ſtorm was diverted, and ATAULPHUS 
not only abandoned his ſcheme, but (as a 
proof of the ſincerity of his converſion) pub- 
liſhed an Edi& at Narbonne, in which he 
re-eſtabliſhed the impaired authority of the 
Roman Laws, and bound his ſubjects to an 
exact obſervance of them.“ The tranquillity 
which enſued upon the evacuation of Italy 
by the Goths,* and the meaſures adopted to 


V Oros1vs, Lib. 7. cap. 43. Mrrchiox GoLDasTI Con- 
Hitutiones Imperiales, tom. 3. p. 586, 
A. D. 412: 
repair 


: 
: 
| 
: 
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repair the ill effects of their adminiſtration, 
revived for a time ſomething like the ancient 
ſpirit of the Conſtitution. How much the 
ſeaſonable attention of THEO DOSHUS and VA- 
LENTINIAN contributed to this, is too well 
known to be inſiſted upon in this place.” 
Let us therefore turn our attention to ano- 
ther point. In the ſouthern Provinces of 
Gaul, during the laſt years of Honok1vus,* 
the Viſigoths had confirmed their ſettlements, 
yet, from their intimate alliance with the 
court of Rome, and from a veneration for 
the laws, they ſtill ſubmitted to the govern- 
ment of the Emperor's Præfects and Procon- 
ſuls, and were beſides about this time go- 
verned by THEoDORIC the younger, a prince 
who, in conſequence of a very liberal educa- 
tion, and the example of his amiable tutor, 
had conceived an uncommon attachment to 
the Roman Law, the ſtudy and practice of 
which was generouſly encouraged during his 
reign. SIDONIUS APOLLINARIS enters into 
a very minute detail of TxeopoRic's per- 


See CHRONOLOGICAL View, p. 43, &c. 
Cop. Taeopos. Lib. 11, tit. 28, I. 7. Lib. 13. tit. 11. 
I. 12.—Lib. 15. tit. 14. I. 14. 
A. D. 420. 
* A. D. 453. 
ſon, 
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ſon, character and mode of life and ſpeaking 
of his court, ſays, © Videas ibi elegantiam 
„ orzcam, abundatitiam gallicam, celeritatem 
« jtalam, publieam pompam, privatath dili- 
« gentiam, regiam Diſeiplinam.“ He informs 
us alſo that he attempted to model the whole 
ſyſtem of Polity after the faſhion of Imperial 
Rome even in the minuteſt particulars, that 
he tevived the otiginal names of ſeveral of 
the Magiſtracies and re-eſtabliſhed many of 
the aneient tribunals. In anothet work Ne 
fame writer introduces him as addrefling. his 
Tutor Avir us in the following lines. 


“ Mihi Romulà dudum 
Per te Jura placent, parvumque ediſcere juſſit 
Ad tua verba Pater, docili quo priſca Maronis 


Carmine molliret Scythicos mihi 1 8 mo- 
res.“ 75 


And in conformity with theſe humane ſenti- 
ments, it appears in the courſe of this Poem, 
that THEopoRIC through his whole life, diſ- 
covered not only a reverence for the Laws 
and Manners of Rome, but a taſte alſo for 
the works of her beſt writers and an eager 


d Lib. 1. Epiſt. 2. 
© Panegyric. ad Avi r vu. carm. 7. 


F attach - 
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attachment to every elegant and liberal pur- 
ſuit.* 

Upon the death of TnEODORIc, the Goths, 
who, having no written Code of their natio- 
nal laws, had hitherto been governed either 
by traditional cuſtoms or (ſince their eſtabliſh- 
ment in the provinces of Narbonne and Aqui- 
taine) by the Roman Law, received in his 
ſucceſſor EuR1c a legiſlator of their own. 
« Sub hoc rege Gothi legum inſtituta ſcriptis 
i habere cœperunt; nam antea, tantum mo- 
ie ribus et conſuetudine tenebantur.*” The 
firſt care of this Prince was to gain over to 
his intereſt the principal officers in the pro- 
vinces, who were to oppreſs and impede by 
violence and fraud the execution of the Ro- 
man Laws, and to bring the eſtabliſhed tri- 
bunals into contempt by ſetting over them 
corrupt judges. SkRON AT US, Præfect of 
Gaul, a man of conſiderable influence, be- 
came entirely devoted to his intereſt. His 


From a great ſimilarity in their characters this Prince is 
frequently confounded with Taxzoportc the OsTROGOTH, 
who afterwards reigned in Italy; and in conſequence of this 
error, the Epiſtle I have quoted from $1pox1us' is to be found 
in ſome editions of Cass1000Rvs, 
* Is:1Dor1 Chrenicon Gethorum p. 13. S1pontus, Lib. 8. 
Ep. 3. 9. 
trea- 
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treacherous artifices are ſtrongly repreſented 
by S1IDoN1us, who emphatically calls him 
the Cataline of his age, and deſcribes the per- 
nicious effects of his conduct in the follow- 
ing words, Exultans Gothis, inſultans Ro- 
% manis, illudens præfectis, colludenſque 
„ numerariis, Leges Theodoſianas calcans, 
%% Theodoricianaſque proponens, veteres culpas, 
* nova tributa perquirit,*” by the aſſiſtance 
of this man, EuUR1c was enabled to aboliſh 
the authority of the Roman Laws in favour 
of his new Code, and by this ſtep to become 
the Founder of Gothic Furiſprudence. It has 
been much diſputed what we are to under- 
ſtand by the Theodorician Laws in this paſſage 
of Siponius, We cannot ſuppoſe that it 
refers, as ſome have conjectured, to any Code 
of his two predeceſſors, the latter of whom 
in particular we know to have been remark- 
ably attached to the Roman Laws. The 
moſt probable opinion ſeems to be that Eu- 


f Lib. 2. Epiſt. 1. In another place he ſays of Eunice, 
% Modo per promotz limitem ſortis, ut populos ſub armis, fic 
* frznat arma ſub legibus.” Lib. 8. Ep. 3. See alſo Lib. 7. 
Ep. 1—6. and Lib. 8, Ep. 9. where, in a Poem which he 
ſends to his friend Lamyr1Divs, he very figuratively deſcribes 
the extenſive power of this Gothic king, and tells us, that du- 
ring his reign, the Garonne gave laws to the Tiber. 


Y 2 RIC'S 
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RIC's proper name was TyHEoDORIC, but 
was changed in conſequence of his legiſlative 
{kill to Euxic or EyaRic, agreeable, (ſays 
GroT1vus) to an obvious derivation from 
Evva a law, and rich abundant; and this 
ſeems to receive confirmation from Is1DoRE, 
who calls him both Euridicus and Theudiricus,* 
and from S1pow1vs in his poem to Lampri- 
dius.“ 

ALARIC the ſecond ſucceeded to the Go- 
thic throne with very different ſentiments 
from his father. Influenced probably by his 
connection with TyropoRIC THE OsTRo- 
GOTH, then reigning in Italy, whoſe Daugh- 
ter he had married, this Prince with the aſ- 
ſiſtance of the moſt learned men of his nation, 
publiſhed a, complete reviſion of the Theods- 
Aan Code, together with the Navel Conſtituti- 
ons, the Opinions of PAULys and CAlus's In- 
itte. 


Loc. cit. Lib. 8. Ep. . 
* CixoNII. OS rv. Jur. canonic. Lib. 5. cap, 2. Gor Hor. 
in prolegom. Cod. Theodoſ. cap. 3— 5. t 
i ALaric's Code is prefaced in the following words. 
&« Axtanvs vir ſpectabilis, ex præcepto. D. N. Glorioſiſſimi 
% A ARI Regis, hunc Codicem de Theodoſianis Legibus 
atque Sententiis Juris, vel diverſis Libris electum, Aduris 
50 (Aire in Gaſcony) Anno XXII regnante, edidit atque ſubſerip- 
* 


I” bk nd nw ” 
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DR. TAYyLoR is of opinion, that by rea- 
ſon of many interpolations which were ad- 
mitted, into this Code, it never was eſteemed 
of much authority.“ But CI Rox ius aſſures 
us, it was by this compilation ſolely that 
thoſe Provinces were conſtantly regulated, as 
long as the Roman Law. prevailed among 
them and that it is the ſame, which on the 
revival of Juriſprudence, was adopted by Azo 
and ACCURSIUS in the Schools of Montpe- 
lier and Toulouſe," A ſhort time after the 
publication of this Code a great Revolution 
took place in the ſouthern Provinces of Gaul. 
The depoſition and death of Alaric was ſuc- 
ceeded by the Retreat of the Vifigoths into 
Spain and the Eftabliſhment of the French Mo- 
narchy.” Together with the new poſſeſſors, 
new cuſtoms and inſtitutions were neceſlarily 
introduced; yet the Roman Law ſtill main; 


« fit,” This Ax AN us was Chancellor at the Court of Alaric 
and compoſed ſame commentaries on the works, of Paylus, 
which were inſerted in this Compilation. 

* Elements of Civit Law, p. 12. 

Ci Ros. Loc. eit. 

m The Franks under Crov1s took poſſeſſion of the provinces 
of Narbonne and Aquitaine, A. D. 508. But the final efta- 
bliſhment of the French Monarchy cannot properly be fixed 
till the year 536, 


tained 
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tained its ground; for we read that notwith- 
ſtanding the publication of the RievarIan 
and SAr1c Cops,“ the Roman ſubjects 
were indulged in the free uſe of the Theodo- 
ſian Laws, eſpecially in cafes of Marriage, 
inheritance and other important tranſactions 
of private life; points on which even the 
barbarians themſelves are known to have 
made frequent references to them. In- 
ter Romanos negotia Cauſarum Romanis 
« Legibus præcipimus terminari* and Sal- 
* vd conſtitutione Legis Romanæ in eis qui 
te fecundum illam vivunt, are indulgen- 
cies, which conſtantly occur in the Gothic 
Codes,“ and CI Rox ius, (whoſe profound re- 
ſearches into the political antiquities of France 
entitle him to particular attention on this 
ſubject) goes ſo far as to aſſert that, at the 
period we are ſpeaking of, * The Franks and 
Gauls in general made uſe of the Gothic and 
Roman Laws indifferently, yet with a deci- 
ded preference in all important buſineſs to 

» The Salic Law was compiled very early in the 5th 
century, and was confirmed by Pharamond about the year 
424. The Cus rous of the Riervar1an's were collected into 
a body rather later, and it was not till the end of the 8th cen- 
tury that they were completed and publiſhed by Royal Autho- 


rity. LinnexBROG, Prolegomena Legum Antiquarum. p. 4. &c. 
Lex Burgundionum, tit. 5 5. L. 2. Leges Salicæ. tit. 32. 


the 


ILLUSTRATIONS. 175 


the latter.“ In the Capitularies of CHAR- 
LEMAGNE we diſcover the ſame reverence 
for theſe laws. We ordain, ſays he, this 
s for the obſervance of ſuch as acknowledge 
* our national law. De aliis autem qui 
* ſecundum Legem Romanam vivunt, nihil 
* aliud niſi quod in eiſdem legibus continetur 
« definimus. ” 

During the firſt years of the Vibgothic 
ſettlements in Spain, it is difficult to de- 
termine what was the real ſtate of the 
Roman Laws in that country ; for though 
many edicts are to be found, expreſsly pro- 
hibiting the uſe and introduction of any fo- 
reign laws or. cuſtoms whatever, yet by a 
ſtrange inconſiſtency, the compilations of that 
time abound with them, particularly with 
extracts from the Theodoſian Code. In the 
reign of LROVI GIL D, A. D. 608. the Theo- 
dorician Laws already mentioned, being firſt 
carefully reviſed and augmented, were pub- 
liſhed under the new title of the Vis1Go- 
THIC Cop, a Compilation which is con- 
ſidered as the Sourge of Spaniſh Furiſprudence. 
It is divided into XII Books, and is thought 


? Ciron, Loc. cit, 
4 Lib. 4. cap. 47. and again Lib, 5. cap. 13. 23. 
r LinDENBROG, Loc. cit. 
to 
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to have been framed after the model of Juſ- 
tinian's work ; it contains a great mixture of 
Roman and Gothic inſtitutions, and (what 
is not very uſual in the writings of that age) 
is drawn up in very pure latinity.* “ Even 
in theſe days (ſays Cujacivs) we often 
have recourſe to the YVifotorbic Code, which 
is evidently compiled in imitation of JusT1- 
NIAN's, And this we do, hot only becauſe 
it contains ſo much of the ſpirit and matter 
of the Roman Civil Law, but becauſe, un- 
like the ſtupid compilations of other people 
which cannot be read without diſguſt, it is 
witten in a ſtyle and manner which, inclines 
me to believe that theſe provinces had arrived 
at a pitch of refinement much beyond their 
neighbours. From this peculiar excellence, 


its authority extended beyond the limits of 


Spain, was admitted by the Burgundians and 
Sarons, and may be traced in the Capitula- 
ries of CHARLEMAGNE and of many of his 
fuceeſſors. We are even told that the Sara- 
cens acknowledged the equity and wiſdom of 
the Viſigothic Laws, and in many caſes 


adopted them.“ The Spaniſh kings alſo, ac- 


* Cikox1vs ut ſupra. cap. 7. 
De Feudit. Lib, 2. tit. 11. 
*» Duck. De Uſu et Auctoritate Fur. civ. &c. Lib. 2. cap. 6. 
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cording to GRoTIvs, when they recovered 
any of their provinces out of the hands of the 
Moors, conſtantly bound the inhabitants to an 
obſervance of them; Harum enim Legum 
« Corpus et olim, et nunc dicitur fons verus 
« Hiſpanici juris.”” A Code of Laws ſo 
ſucceſsfully compiled and propagated, muſt 
have given a fatal blow to the Roman Civil 
Law, which, till this event took place, had 
met with no oppoſition or diſcouragement. 
We now begin to meet with many prohi- 
bitory edits conceived in the following 
manner: There are many foreign laws 
* and inſtitutions crept in among us, which, 
% though they pleaſe by reaſon of the elo- 
* quent ſtyle in which they are written, are 
% nevertheleſs full of inconſiſtencies. There- 
* fore conſidering the preſent Code which 
« we have promulged to be fully ſufficient 
« to anſwer every purpoſe of Legiſlation 
% among us, we prohibit all our ſubjects 
© henceforth having recourſe to the Roman 
„Laws, or to perplex the forms of Juſtice 


* GroT1vs, I: prolegom. Hiſt. Goth. p. 4. The Viſigothic 
Code may be conſulted in LivpznBaoc's Collection of An- 
cient Laws, : 


2 «ce by 
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« by appeals to any foreign Code what- 


« ever. * | 

National prejudice, as may reaſonably be 
ſuppoſed, in proceſs of time co-operated with 
theſe ſevere prohibitions in ſuppreſſing the 
Roman Law ; for it is certain that from this 
period no proof can be produced of their 
exiſtence in thoſe provinces till towards the 
latter end of the 13th century, when Al- 
PHONS0 X. is ſaid to have been ſo ſtruck 
with their excellence that he ordered them 
to be tranſlated into the Spaniſh tongue, and 
afterwards by a favourable Edict reſtored 
their authority.” 
From the whole of what has been advanced, 
the following concluſions may, I think, 
be drawn with a tolerable degree of certain- 
ty. That during the 5th century, and prior 
to the exiſtence of any written Code among 
the Barbarians, the Roman Laws were 


generally admitted and conſidered by them 


as of very high authority : That they differed 
from the national Inſtitutions which the In- 
vaders brought with them into their new 


* Zeg. Viſig. Lib. 2. tit. 1—;3—7—9, and again to the ſame 
purpoſe, tit. 9—10—13. 
Y COVARRUVIAS. Jariarum Reſolutionum, Lib. 1. cap. 14. 


ſettlements, 
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ſettlements, in having an abſolute and univer- 
ſal influence, whereas the Gor H Laws 
were merely conditional, and confined to 
fome particular diſtricts: That in conſe- 
quence of thoſe revolutions which happened 
in the ſixth century, particularly the intro- 
duction of the Saric, RirUARITAN, and 
V1s1G6oTHiIc Codes, the Laws of TuEkO DO- 
SIUS loſt much of their authority, though 
the uſe of them was ſtill permitted to the 
ſubjects of the empire dwelling in the Pro- 
vinces; and even the Goths themſelves would 
frequently appeal to them, in preference to 
all other foreign laws, on points where their 
own were filent or indeciſive:“ And that, 
notwithſtanding the ſtrong prohibitions un- 
der which they latterly appear to have la- 
boured, it can ſcarcely be aſſerted that they 
were ever thoroughly extinguiſhed ; fince 
the Gothic Legiſlators, aware of their extra- 
ordinary excellence, transferred ſo large a 
portion of them into their own compila- 
tions, that they effectually preſerved the ſpi- 
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z They were regarded (ſays Dr. Ducx) as Ratio Scripta, 
and their authority may be ſuppoſed analagous to that of the 
Rhodian Laws with the Romans, who, having no maritime 
Code of their own, appealed to this in all Caſes of neceſſity. 
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rit of the Roman Law, though they debaſed 
its. form, and nominally denied its autho- 
rity.” | 

This light ſketch is ſufficient for our pre- 
ſent purpoſe. A more particular inveſtigation 


of the ſubject will enter with greater propriety 


into the SxcoN D PART of this Work. 


P. 52. [L] 


THEODORIC inherited from his father 
THEODIMER the extenſive countries which 
lie between the Adriatic and the Danube, 


and are comprehended under the general 
name of Hhyricum. While yet a child he 


was delivered into the hands of LEO, then 


* The Lombards had ſettled in Italy almoſt eighty years 
before they formed any Code of their own, © RoTharts 
* Rex Longobardorum leges, quas ſola memoria et uſu reti- 
% nebant, ſcriptorum ſerie compoſuit; Codicemque ipſum 
*« Edifum appellari przcepit.” Paul WARN EFNID. De Geſtis 
Longobard. lib. 4. cap. 44. GiAx NONE ſpeaks of a beau- 
tiful MS, of this Edict in Lombard characters, in the Archives 
of the Benedictine Monaſtery Della Cava, near Naples. 1/. 
civ. di Napoli, lib. 4. cap. 6. 

Emperor 
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Emperor of the Eaſt, as a pledge of amity 
between the two nations, and received the 
firſt rudiments of his education in the Schools 
of Conſtantinople.* At the age of eighteen 
he was permitted to return to his native 
country, and upon the death of his father, 
A. D. 472, ſucceeded to his kingdom. The 
Emperor ZE No, Leo's ſucceſſor, conſcious of 
the abilities and ambition of Theodoric, and 
willing to ſecure the friendſhip of ſo powerful 
a neighbour, induced him by prefling invita- 
tions once more to viſit the Conſtantinopoli- 
tan Court. Immediately upon his arrival he 
was loaded with honours, and appointed to 
poſts of the higheſt dignity in the empire. 
Inter proceres ſui palatii illum collocavit, 
in arma ſibi, eum filium adoptavit, de 
« ſuiſque ſtipendiis triumphum in Urbe do- 
* navit, factuſque eſt Conſul ordinarius Et 
« etiam equeſtrem ſtatuam ad famam tanti 
« viri ante regiam palatii locavit.*” Diſſatis- 
fied however with an inactive life, and anxi- 
us to fignalize himſelf and his country by 
ſome ſplendid atchievment, he conceived 
the noble idea of delivering Italy from the 


d 4% Educavit te in gremio civilitatis Grxcia, præſaga 
© venturi” Ennop1t, Orario paneygr. ad ThEODORICUM, 
© JORNANDES, De rebus Geticis, Cap. 57, 
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hands of the barbarians, and of reviving in 
the Weſt the original ſpirit of the Roman 


Conſtitution. * «<< Why (ſaid he, addreſſing 


« himſelf to the Emperor) do you patiently 
« ſuffer that fertile region, which your pre- 
« deceſſors for a long ſeries of years ſo glo- 
« rjouſly governed, to be continually paſſing 
« from one rude people to another? Permit 
% me and my Countrymen at our oon ex- 
« penſe to have the glory of attempting its 


« deliverance, and ſhould we be ſo fortunate 


* as to diſpoſſeſs the barbarians, we will be 
« content to receive it from your. hands as 
te the reward of our ſervice.*” The hiſtorian 
informs us, that having obtained permiſſion 
of the Emperor, he immediately ſet forward 
upon' the expedition ; and entering Italy by 
the Venetian Territory, carried his arms 
without any material oppoſition, to the walls 
of Ravenna. After a long and obſtinate 
ſiege, he at laſt poſſeſt himſelf of this place, 
where, having put OpoacEeR to death, he 
was, A. D. 490, proclaimed KING of the 


4 On this occafion Gaorivs very happily applies to Tazo- 
poR1C, Claudian's verſe, 


* Vindicet Ar2ous violatas Advena gentes.“ 
* JokNANDEs, Loc. cit, 
GoTHS 
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GoTHns and Romans, If we may judge 
from the complection of affairs at that time, 
it was to the ſeaſonable interpoſition of The- 
doric that the Laws and Polity of Rome 
were indebted for their preſervation. A very 
eminent Italian Hiſtorian declares, that were 
he called upon to point out the period at 
which his country laboured under the great- 
eſt wretchedneſs, it ſhould be that which 
paſſed between the death of the third VA- 
LEN TINIAN, and the acceſſion of this Go- 
thic King.. The Provinces (ſays he) were 
« perpetually harraſſed by the incurſions 
of barbarous tribes rapidly diſpoſſeſſing 
« each other, all was diſorder and confuſion; 
« the Laws were debaſed, and juſtice trod- 
« den down.“ 

The ſurpriſing reformation brought about 
by THEopoRIC in every department of the 
State, and his admirable regulations in the 
Provinces, as they are correctly ſtated by his 
Miniſter Cas810DoRUs, repreſent him to us 
in every point of view as a moſt amiable and 
illuſtrious prince, and juſtify the Bis Ho of 
Pavia in his warmeſt effuſions of Panegy- 


f From A. D. 455, to A. D. 490. 
5 GianxoNs [foria di Napoli, Lib. 3. cap. 2. 
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ric>, PRoCoPIUs, who was a Greek, and con- 
ſequently not naturally well affected to theſe 
ſtrangers, ſeems notwithſtanding to have 
been ſenſible of this, and forcibly recom- 
mends the Gothic Prince as a pattern of 
imitation to his countrymen. 

To form a judgment of him from his Epi- 
ſtles and Edicts, his whole attention ſeems to 
have been occupied in promoting the proſ- 
perity and happineſs of his people, in cor- 
recting abuſes, in redreſſing injuries, in re- 
lieving the diſtreſſed, and in contriving va- 
rious plans of re formation. What can be 
be more laudable than the manner in which 
he conſtantly ſhews his zeal for the encou- 
ragement of legiſlation, and the re- eſtabliſn- 
ment of the Roman Laws! * Quid enim 
«© proficit (ſays he) barbaros removiſſe con- 
« fuſos, nifi vivatur ex legibus?” and again, 
& Jura veterum, ad noſtram cupimus reve- 
1 rentiam cuſtodiri, delectamur enim Jure 


; Þ See Exxoptus, Loc. cit. ** Planeque fi quis cultiſſimi, 
« clementiſimique imperu formam conſpicere voluerit, ei ego 
« legendas cenſeam Regum Oftrogothorum Epiſtolas, quas Cas- 
«* $1000RUs collectas edidit.” GroTius, In prolegomena ad 
Hift. Goth. 

i Hiſt. Gothor, Lib. 1. 
Cass iopos us, paſſim. 
«© Romano 
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« vivere. Indeed we may obſerve that up- 
on every occaſion of interference the excel. 
lent diſpoſition of this Prince breaks out in 
ſentiments full of benignity and true great- 
neſs, and that in all his regulations he mani- 
feſts a real concern for the intereſts of religi- 
ous, moral, and civil virtue.“ It would be 
endleſs to dwell upon this part of Tyzopo- 
RIC's character, which has been fo fully 
drawn by moſt of the hiſtorians of this period; 
There is one point of it not fo generally 
known.“ 

Though according to a cuſtom of the Em- 
perors ſince the reign of HoxoR ius, his reſi- 


Ut ſapra, Lib. 3. Epiſt. 43. 

= Sce Cass 10D. Lib. 4. Epiſt. 17. On the reſtitution of 
Poſſeſſions to the Churches of Narbonne. Lib. 3. Ep. 44. To 
relieve the oppreſſed Profeſſors at Arles; to whom he promi ſes 
a regular proviſion, aſſuring them“ Non minus eſt quod nefris 
* verbis quam quod Horreit continetur.” And he prefaces his 
Epiſtle to redreſs an injured individual with this noble ſenti- 
„ ment: © Propoſitum Regale eſt, preſſis labe fortunæ, pie. 
« tatis temedio ſubvenire, et acerbos caſus injuriz, meliore 
© ſorte mutare. Lib, 4. Ep, 41. 


15 


n The celebrated BozTH1vs was a leading man at the Court 
of Tn EODORIC. There is a curious Epiſtle written to him by 
the king, in which he deſires him to conſtruct a water- clock 
and ſun- dial for a preſent to a neighbouring Prince. Cas$s10D, 
Lib. 1. Epiſt. 45. 
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dence was at Ravenna, yet he did not, like 
moſt of his predeceſſors, withdraw his at- 
tention from the ancient ſeat of empire. 
The ruinous temples and deſerted: palaces. 
of Rome preſented a ſcene of ſolemn mag- 
nificence not likely to eſcape the notice of 
fuch a Prince as THEoDoRIC. It was in 
fact his favourite maxim, „Si eſſet humanis 
% rebus ulla confideratio Romanam Pulchri- 
« tudinem non vigiliæ, ſed ſola deberet Reve- 
c rentia cuſtodire, and various are the edicts 
which were promulged in conſequence of 
this diſpoſition to encourage the carrying on 
works of public utility in that city.* At one 
time we find him ſetting apart a portion of 
his annual revenue for repairing and beauti- 
fying the public edifices, the bridges and 
aqueducts.? At another, giving orders for 
rebuilding the private houſes of ſuch of the 
inhabitants as may expreſs a deſire of return- 
ing to Rome. Do not (ſays he) the beaſts 
of the field and every kind of animal feel a 
natural attachment to their ancient habitati- 
ons, and return to them after abſence with 
double ſatisfaction? Quid jam de Roma de- 


» Cassiopok. Lib. 1. Ep. 25. Lib. 2. Ep. 7.—27. Lib. 4. 
Ep. 30o—31—51. Lib. 5. Ep. g. 
Lib. 2. Ep. 34. 
bemus 
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bemus dicere, quam fas eſt ab ipſis liberis 
plus amari?*” But THeoDoRIC did not 
content himſelf with merely publiſhing ge- 
neral orders for rebuilding and repairing; he 
appears to have extended his care ſtill further, 
It had been a frequent cuſtom before his 
time to deſtroy or deface the public edifices 
for the ſake of the materials: This he very 
ſtrictly forbids in the following words. Ea 
*« cuſtodiri volumus maxime quæ urbis faci- 
em videntur ornare. Quis enim dubitet 
*« fabricarum miracula hac proviſione ſervata ? 
« Ut antiqui principes nobis meritò debeant 
&« ſyas laudes, quorum fabricis dedimus lon- 
„ giſſimam juventutem, ut priſtina novitate 
« reluceant quæ jam fuerant vetuſtoſã ſenec- 
« tute fuſcata? Siquid igitur deficiente ſenio 
1 fuerit demolitum, pervigili celeritate repa- 
« retur. But of all the Edits of Theodo- 
ric there is none perhaps which affords a more 
lively idea of his humanity than that which 
he publiſhed, to alleviate the miſeries to 


4 Lib. 1. Ep. 21. | 

In his liberality to Rowe he did not forget Rayznna. See 
Lib. 1. Ep. 6.—Lib. 2. Ep. q, 10. 19.—Lib. 5. Ep. 38. but 
more eſpecially Lib. 5. Ep. 16. and the four following, which 
contain orders for repairing the walls and arſenals, and a vane- 
ty of other naval regulations in that port. 

Loc. cit, | 
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which the inhabitants of Naples and Nola 
were expoſed in conſequence of a fudden 
eruption of Veſuvius, It is drawn up with 
great ſpirit by the pen of Cas810D0Rvs, and 
ſeems every way Calculated to inſpire thoſe 
tender ſentiments which ſo melancholy: an oc- 
cafion required. 

TFTheſe inſtances are ſufficient to ſhew hive 
ufliformly attentive this Prince was to the 
welfare of his people, not only in matters of 
public concern, but on all private occaſions 
alſo,” and that his power was ſeldom exerted 
but for the relief or prevention of phyſical 
and political evil. It was the conſtant object 
of his Epiſtles and Edicts, in the conception 
of which it is difficult to determine whether 
his wiſdom or his virtue are moſt conſpicu- 
ous. * With great juſtice therefore we may 
apply to this part of the Emperor's charaRet 
hs 1 which Privy os ne 


1 62 


» Lib. 4. cap. 50. This 816 of Cas510D0r us has been 
juſtly cenſured for being too quaint and declamatory, , The 
poetical painting in this Epiſtle is certainly too ſtrong z though 
perhaps the generous principle which occaſioned it may in 
this inſtance prove a ſufficient apology. 

This writer is mentioned © as the firſt who ever digeſted a 
ſeries of royal Charts and Inſtruments,” WarTow's Hift. of 
Engliſh Poetry. Vol. 1, Diſſert. 2. 
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JAN, .** Magnificus in publicum, id maxime 
«« providit, ut fifteret ruinas, ſolitudinem 
*. pelleret, atque ingentia opera eodem quo 
* extructa erant animo, ab'intetitu vindica+ 
* ret z quare non erga homines modo, ſed 
e erga tecta ipſa ſummopere promeruit.*? 
Upon his death bed, TxzopoRic appointed 
his grandſon ATrHAL ARI, then about ten 
years old, for his ſucceſſor; leaving the Re- 
gency and the care of his education to his 
mother AMALASUNTHA, a Princeſs, as ap- 
pears, eminently qualified for ſuch important 
charges. His laſt hours were employed in a 
review of his conduct during a fortunate 
reign vf almoſt forty years, and in recom- 
mending his ſucceſſors to adopt the ſame 


ſyſtem which he had ſo uniformly adhered 


to; concluding (ſays JoRN AN DES) with the 
following injunctions; Ut Regem colerent, 
* Senatum, Populumque Romanum amarent, 


Prix. Trajan. Panegyr. The Decline and Fall of the Citv of 
Rome, to which Ma. Giso tells us his plan was originally 
confned, is a copious and awful ſabje&, and ſeems peculiarly 
calculated for the claſſical pen of this ſplendid hiſtorian; the 
accompliſhment of his promiſe therefore every friend of anci- 
ent learning and virtù muſt anxiouſly expect. See his Hiffory 
of the Decline and Fall of the Reman Empire. Vol. 3. chap. 36. 
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„ Principemque Orientalem placatum ſem- 
4 per, propitzumque haberent.“ For ſome 
few years after his death this advice was moſt 
rigorouſly followed by the Regent, and 
ſtrongly inculcated into her Pupil, of whom 
the Italian Provinces began to form the moſt 
favourable expectations.“ But the happy in- 
terval of tranquillity was at an end, for upon 
the death of ATHALARIC, A. D. 534. the 
tempeſt which during the mild adminiſtrati- 
on of his grandfather was thought to have 
been finally diſperſed,” returned with re- 
doubled violence over Italy, and in its fury, 
not only ſwept away the venerable remains 
of art and civil wiſdom, but in a great mea- 
ſure extinguiſhed the original nene and 
and Manners of the: inhabitants.“ 


y De reb, Gee. cap. 59. It was in the very year of 1 
bonic's death, that Jus rixiax, having triumphed over the 
Vandals in Africa, ſent Beliſarius againſt the Goths in Italy. 

» Cass1oD. Lib. 8. Ep. 1, 2, 3, 4. This and the follow- 
ing book conſiſts entirely of ArHALARIC's Epiſtles and Edits, 
in all of which he profeſſes a ſincere diſpoſition to purſue the 
plan laid down by his Grandfather, together with a ſtrong de- 
fire to preſerve the friendſhip of the Conſtantinopolitan Court 
and to promote a laſting union between the Goths and Ro- 
mans. 

* The Lownarns invaded Italy and laid the, foundation 
of their kingdom at Pavia A. D. 568. 


P. 64. 
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A ſingular fate attended the Laws of 
JusTiniAn. From the unfortunate ſitua- 
tion of affairs in the weſtern provinces they 
were never generally received in that part of 
the empire; in leſs than 40 years after the 
Emperor's death they began to loſe their au- 
thority at Conſtantinople, and in the gth 
Century became entirely obſolete.” 

During the reigns of JusrIxTLAx's three 
immediate ſucceſſors, his books appear to 
have maintained their ground: they were 
taught in the Schools and quoted in the 
Courts of juſtice; the language in which they 
were written was in common uſe, and the 
lawyers not only pleaded, but publiſhed alſo 
their decrees and opinions in the Latin 
tongue.* The ſhock which the empire re- 


For the preſent I ſhall acquieſce in the commonly received 
opinion, The controverſies which this ſubje& has occaſioned, 
are connected with the Hiſtory of a future period, 

2 « Extulit tamen (ſays Gravina of theſe times) poſterior 
* tas nonullos, qui vitioſz conſuetudini cultu et delectu ver- 
« borum obſtiterunt, ac prz ceteris JURISCONSULTI, quos in- 
« terpretandi neceſſitas in afſidualegum antiquarum et veterum 
*« yocum inveſtigatione detinebat ; quo ex ſtudio inhæſit eorum 
« diftioni priſca verborum proprietas et dignitas.”” De Lingua 
latina Dialog us. 
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ceived under the weak adminiſtration of 


Procas* by the loſs of many of its weſtern 
provinces and the enſuing ſcene of deſolation 
which called off the public attention from 
every ſpecies of liberal purſuit, proved very 
detrimental to the ſtudy and practice of the 
Law. Edits haſtily conceived and drawn 
up merely to anſwer the purpoſe of particu- 
lar emergencies, were added time after time 
to JusTixIAN's Code, and formed a ſtrik- 
ing contraſt to that ſtrain of fimplicity and 
univerſal juſtice which marks all its deciſi- 
ons. Theſe Novel Conſtitutions, together 
with a Greek tranſlation of ſome of thoſe 
law tracts from which the Pandects had been 
compiled and the Greek verfion of Jus rIxI- 
AN's works by THALEL us and THeoPni- 
Lus, formed the body of eaſtern juriſpru- 
dence from the beginning of the 7th to the 
end of the gth century. 

The revolution which took place under the 
Emperor BAs1L1vs and his two ſons, has been 
already ſpoken of. The motives by which 
they were actuated in their undertaking have 
been variouſly repreſented. On the one 
hand it has been attributed to an ungenerous 
ambition of raifing up to themſelves a monu- 


2 A. D. 608. 
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ment of glory upon the ruins of JusT1- 
NIAN's labours ; meanly conceiving that by 
copying his plan, and then deſtroying the 
model, poſterity would neceſſarily regard their 
work as an original compilation. In allufi- 
on to this, the Chancellor Ci xoxius ſpeaking 
of the difficulty which Ixxz&1vs had, in the 
12th century to diſcover a complete edition 
of JUSTINIAN's Laws, adds, This can be 
« attributed to no other cauſe, than the-am- 
« bition of LRO, who, to give greater dig- 
* nity and conſequence to his own compila- 
tion, uſed every means to ſuppreſs Jus- 
* TINIAN's work : an attempt not very 
« difficult if we conſider the miſerable ſtate 
« of the Latin language at that time in the 
«© Greek empire.“ 

They on the other hand who wiſh to ex- 
culpate the emperors, tell us, that an earneſt 
defire of working a general reform in the 
civil adminiſtration, which had been ſo ſhame- 
fully neglected during the turbulent reigns 
of their predeceſſors, was the ſole object which 
led them to undertake this general reviſal: 
That upon the matureſt deliberation it was 
agreed, that many parts of JuSTINIAN's Code 


> Obſervat, Jur. Canon. Lib. 5. cap. 5. 
B b were 
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were become obſolete and others altogether 
unapplicable by reaſon of the material changes 
which three centuries had made in the police 
and manners of the Greek Empire; and that 
at beſt, the excellent intention of that em- 
peror, of compreſling juridical knowledge 
into as ſmall a compaſs as poſſible, was in 
fact not fully anſwered by his compilation; 
they therefore were reſolved to uſe their beſt 
endeavours to procure for their ſubjects 
this grand deſideratum, and for the purpoſe 
to comprize in one volume the whole ſub- 
ſtance of the Iaſtitutes, PandeFs, Code and 
Novels, together with all the ſubſequent Con- 
flitutions of general uſe and authority.“ That 
as to the ſuppreſſion of the Roman Law and 
the obſcurity in which JusTINIAN's works 
continued for ſo long a time, this was by no 
means owing (as the Lawyers of the Weſt 
aſſert) to the malevolence of the Greek com- 
pilers, but may be more naturally attributed 
to three very obvious cauſes namely, The 
Decay of the Latin Language. The Earth- 
quake which laid waſte the Academy at Bx- 
RYTUS; and the Deſolation ſpread by the 
| Barbarians over the Weſtern Provinces. To 


© Proœm. ad Baſilic. (AssEMANNI Bibliotheca Juris Orient, 


Lib. 2. cap. 16.) 
theſe 
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theſe has been added, the dreadful conflagra- 
tion at Conſtantinople in the reign of ZxNo, 
which (ſay the advocates for Bas1iLivs) de- 
ſtroyed one hundred and twenty thouſand 
volumes ; but, as that Emperor lived more 
than forty years before JUSTINIAN, it js, 
certain, the compilation in queſtion could 
not then have ſuffered, and as to the juri- 
dical works of the more ancient Lawyers, 
every title of the Pandects ſufficiently proves 
their exiſtence long after this calamity. In fact, 
whatever was their conduct towards Jus T1- 
NIAN, the Greek Compilers by omitting to 
quote their authorities after the liberal exam- 
ple of their predeceſſors, were in a great mea- 
ſure inſtrumental to the loſs of many ineſtima- 
ble tracts of ancient juriſprudence. . Nor was 
this ſcience the only one which ſuffered by 
the ill directed zeal of thoſe times. We are 
informed by ZoN AR As, that, from a laudable 
with of exciting in their ſubjects that love 
of letters for which they themſelves were re- 
markable, both LEO and Cons TANTINE 
employed a number of able men in making 
Epitomes, Extracts and Imitations of the moſt 
celebrated greek and roman writers, and thus 
unfortunately were counteracting their good 


Annales, Vol. 3. p. 155. Edit, Paris. 
B h 2 intentions 
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intentions by the very means they employed” 


for promoting them. It is obſervable that 
from this period ſolid learning declined apace; 
For the Greeks of the lower empire, naturally 
inquiſitive, but indolent, had now an oppor- 
tunity of acquiring knowledge without the 
labour of conſulting original authors: Many 
of theſe therefore, being no longer in re- 
queſt were ſuffered to periſh to the irrepa- 
rable loſs of ſucceeding times. With re- 
ſpe& to the Roman Law (by whatever fate 
it happened) it is certain that after the age of 
Bas1Livs and his Sons, we hear nothing 
more of JusTINian's works at Conſtanti- 
nople, either in the Schools, or at the Tri- 
bunals ; and the Eaſtern Empire, till it paſſed 
into the hands of the Turks in the year 1453, 
continued to be regulated ſolely by the B a- 
SILICAL'CoDE.* e 


* FaEHER, Chronologia Juris. Ass EMA NR. Bibliotheca Jur. 
Orient. p. 167. 

The Popes, during theſe rude ages, from political motives, 
were very ſtrenuous defenders of the Roman Laws in the 
Weſt. It was their intereſt to uſe every means to check the 
alarming progreſs of the Lombards in the neighbouring pro- 
vinces, by ſtrengthening the hands of the Greek Emperors 
and enabling them to maintain the ſmall territory which re- 
mained unconquered in Italy. Leo 4th in the gth Century 
writes to LoTyanuus I. beſeeching him to permit a free uſe 


of 
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THE principal circumſtances relating to 
the Diſcovery of JusTINian's Pax DEC Ts, at 
Amalfi in the year 1135, or 1137, and their 
conveyance from thence to Piſa, though ſup- 
ported by many great authorities, have been 
very much diſputed by modern writers. A 


of the Roman Law: and Coxxix Os, De Orig. Juris Ger- 
manici, Cap. 20. takes occaſion from this, to aſſert, that Jus- 
TIxIAR's works were, in repute in many parts of Italy, but 
particularly in Rome and the Exarchate, many years before 
the reign of the 2d Lor nARius, and that the Novels were 
referred to on eceleſiaſtical matters. See the Epifiles of GR- 
GORY, Lib. 11. Ep. 53. Lib. 12. Ep. 51 and GraTlan's 
Decretas. paſſim. | 
f Guipo Paxcikolr us, ſays, that in his time (the 16th 
Century) it was the opinion of many that the PanpecTs, were 
firſt diſcovered A. D. 1128, in a library which had belonged 
to the Emperors at Ravenna, and were from thence tranſ- 
ported by LoTHaR1us to the Academy at Boron A. But 
he himſelf believes this MS. to have been the Cope, and 
agrees in the common opinion about. the diſcovery of the 
PanpecTs. , De claris Legum Interpretibus, Lib. 2. cap. 13. 
There are ſome alſo, who upon the authority of an old Chro- 
nicle, aſſert that they were taught at Boro A as early as 
the beginning of the 11th Century, by LA xa AN e, afterwards 
| Archbiſhop of Canterbury. MuraTort Autig. Med. Avi. 
Diſlert. 44. 
gation 
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full inveſtigation of this ſubje& will be en- 
tered into jn its proper place, the Second 
Part of this work. For the preſent I ſhall be 
content to ſpeak of it in general terms ac- 
cording to the received opinion. 
 LoTraRivs the 2d, we are told, being 
at war with Roc ER king of Sicily, laid ſiege 
to the town of Amalſi, and among the plunder 
of that place diſcovered an old MS. Upon 
cloſe inſpection, it was found to be that large 
Body of Juriſprudence compiled by JusT1- 
NIAN, which, ever ſince the days of Charle- 
magne, had been known ( by name only) to 
the Civilians, but had hitherto eſcaped their 
moſt diligent ſearch. The Piſans, who had 
aſſiſted LoTaaRivs, at this fiege with a fleet 
of ſhips, requeſted of him to beſtow upon 
them this MS. as the ſole reward of their 
ſervices. They obtained their requeſt, and 
conveyed it home with them. It remained 
from that time till the year 1406, carefully 
preſerved in the city of Piſa, from whence 


with much more plunder it was then carried 


to Florence, where it has ever fince been 


kept, and is regarded by that people as an 
ineſtimable literary treaſure," 


* . De Regno Jialiæ, Lib. 11. p. 270. Edit. Franc. 
1591. Murateri, Antig. Medii Zvi, Tom. 3. Diſſert. 44. 
GlANNONE, 
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HENRY BRENCMANN, who, at the begin- 
ning of this Century, ſpent many years in 
examining upon the ſpot, the various memo- 
rials extant on this ſubject, cites in confir- 
mation of the ſtory, an ancient MS, of Piſan 
Annals in the Dominican Convent at Bo- 
logna, which ſays, that on the th of Au- 
*« guſt, in the year 1135, forty ſix Piſan gallies 
joined LoTHAR1vs at the ſiege of Amalfi, 
that the place ſurrendered, and that among 
the plunder, Jus T1n1AaN's Pandects were 


Grannone, If. civ. di Nap, Lib. 3 cap. 3. and Lib,'7. 
Cap. 2. 

Upon cloſe examination it perhaps will be found that the 
circumſtance of AuALri's commercial conſequence during the 
11th and 12th Centuries, and its great communication with 
Conſtantinople, gives more probability to the ſtory, than has | 
generally been allowed. Eſpecially when we conſider that 
the people of that place, had ( at the period of which we are 
ſpeaking) drawn up a Code of Maritime Laws, under the 
title of TaBuLa AMALFITANA, Which was acknowledged 
by all the neighbouring ſtates, and continued in force for 
many centuries after, and that theſe Laws, were com- 
piled for the moſt part from the Rhedian Laws, by which the 
Romans, and after them, the Greek Emperors regulated all 
matters of trade and navigation, and which were on that ac- 
count admitted into the Pandects. Marino Freccia De 
Subfeudis. De Officio Admiral. Lib. 1. num. 8. WeLwood's 
Abridgement of Sea Law, SCHarvius's collection of the Rho- 


dian Laws, 
found 
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« found.” He differs however from moſt 
others, in denying that the Piſans received 
this MS. from LoTHAR1vus as a recompenſe; 
and aſſerts that it was conveyed away pri- 
vately in a ſmall cheſt by one of their ſoldiers, 
who at the time ſuppoſed it to contain mo- 
ney or jewels ; but that upon diſcovering his 
miſtake; he delivered it into the hands of 
the magiſtrates. 

It has been ſaid that the Roman Law was 
very much cultivated about this time by the 
Piſans, but it does not appear that either 
their curioſity or their zeal was awakened by 
this diſcovery, for though it remained in theic 
city near three centuries, we have no teſti- 
monies of its having ever been either copied 
or illuſtrated. The moſt eventful part of its 
hiſtory commences after its removal to Flo- 
rence, where it has been viſited at different 
periods by ſome of the moſt learned men in 
Europe. PorLiT1an in the rg5th century, 
after a very minute examination, gives it as 
his opinion that it is a MS. of Jus rINIAx's 
age, an opinion which he tells us is not 
haſtily delivered, «© Hoc enim mihi inſpi- 
«© cere, per otium licuit, rimarique omnia 
« et Offacere; quæque vellem excerpere dili- 
« genter, et cum vulgatis exemplaribus com- 
«« pare, 
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te rare.” In one of his letters from Flo- 


rence he ſays—< This copy of the Pandects 
is ĩneſtimable. Accurs1vs and all accurate 
lawyers refer to it in doubtful caſes as the 
moſt faithful, and conſider any variations 
from it, which may occur in other copies, as 
errors, They hold it in ſuch veneration here, 
that whenever it is produced, which rarely 
happens but upon ſome extraordinary occaſi- 
on, it is by torch light; the Magiſtrates and 
Monks, who always attend, ſtanding with 
their heads un covered. Bupæus, who vi- 
ſited Florence in the following century, gives 
the ſame account of this ceremony, and adds, 
ce that it was then eſteemed fo great a favour 
tobe admitted to read it, that had he not 
been there in quality of an Ambaſſador, he 
probably muſt have failed in his applicati- 
on.“ After PoL1TIAN, the celebrated Ax r. 
AuGusSTINUs, at the age of twenty one, 
paſſed a conſiderable time in tranſcribing and 
collating this MS. upon which, on his arrival 
at Venice in the year 1543, he publiſhed his 


Lib. 10. Ep. 14. and again Miſcell. cap, 41, The ſame 
writer has drawn up in the Epiſtolary form, the Index which 
jkands at the head of the Pandects. Lib. 5. Ep. 10. 

Lib. 10. Epiſt. 5. 

t Annotat. in PandeR, p. 67. edit. Baſil, 1557. 

Cc very 
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very learned Emendations and Opinions, and 
ſome time after, another work, De Nominibus 
Proprits Pandedli Florentini. He allows it to 
be of very high antiquity, but does not be- 
lieve it ſo old as the age of r by 
more than two centuries. 

TuroboxE GRoNnovius, who through 
the intereſt of MacriiaBrccHt ſtudied the 
MS. for ſome months and publiſhed his re- 


marks and emendations in the following year 


1685, perfectly agrees with this opinion of 
AUGUSTINUS, and it has been in general 
adopted by ſucceeding writers. But BRE N- 
MANN, together with that elegant Antiquary 
ANT. MAR. SALVINI, after confidering it 
moſt accurately and comparing it with Charts 
and Inſtruments of various ages, is inclined 
to carry it back to the clofe of the 6th Cen- 
tury, a period not very remote from the zra 
of its compilation.” 


3 AucusTinvs. Emendat, Pandef. Lib. 1. Cap. 1. Ma- 
BILLON, De Re Diplomaticd. Lib. 5. Tab. 7. p. 357. has 
given a ſpecimen of the Florentine Pande&s communicated to 
him by MacLtaBEcCcHl, who was then Librarian to the 
Grand Dyke. 

m BRENCMANN in the year 1721 publiſhed the firſt part 
of his large work, on the Hiſfory of the Florentine Pande&s. 
It drew him ſome time after into a very ſmart controverſy on 
the ſub;e& with ſome German and Italian Civilians, the prin- 

cipal 
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But, whatever be the age of this curious 
MS. it is certain that in conſequence of its 
diſcovery, the Study of the Roman Civil 
Law began to be zealouſly cultivated in va- 
rious parts of Europe. The Academy of 
BoLoGNA had for many years been in high 
repute, and at this time the celebrated Ixnz- 
RIUS, who had previouſly ſtudied and taught 
the civil law at Conſtantinople, was a pro- 
feſſor there. Some of the Italian writers in- 
deed aſſert, that long before the year 1137 he 
obtained permiſſion to read lectures on the 
works of Juſtinian, and had illuſtrated many 
parts of the Pandects from the Copy ſaid to 
have been brought from Ravenna.“ 

To the ſchool of this civilian we are in- 
debted for the laborious commentators of the 
following age; whoſe gloſſes, notwithſtanding 


Cipal heads of which are cleatly ſtated in the 3d Vol. of the 
Supplement to the Ada Eruditorum, Anno 1739. p. 165 et 
ſeqq. and again, Vol. 4. p. 164. et ſeqq. BrRencwann's moſt 
formidable Antagoniſts in this diſpute, were Guido GRAND, 
a Profeſſor of Mathematics at Piſa, and BERNARD Tanvcci, 
public reader of law at the ſame place, / 

" MuraTort's Diſſertation on the Fate of learning in [taly 
from the year 1100. particularly in the Academy of BOLOGNA, 
Tom. 3. Antichita Ital. Cox x ave, Abbot of the Premontre 
Order at Urſpurg, aſſerts the ſame in his Chronicle. p. 342. ad 


Annum 1126. 
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they are ſtrongly marked with the barbariſms 
and abſurdities of thoſe times, ſerved to clear 
away difficulties and to open a road for the 
more elegant writers of the 16th century, 
when among other uſeful ſciences, JuR1s- 
PRUDENCE reſumed its ancient dignity, and 
began to be conſidered as a neceſſary branch 
of polite literature.* 5 


® We may be juſtified perhaps in affirming that neither Po- 
LITIAN, ERAsMuus or the SCAL1GERs contributed more to 
the promotion of elegant learning by their hiſtorical and phi- 
lological Iabours, than Accurs1vs, Pirnov and Cujacivs 
did dy their juridical works. 


I. 


N D Ex 


A. 
Acanpenies of Law at 
Rome — 129 


Berytus — — 142 

Conſtantinople — 146 
ALEXANDER SgEvERUS 127 
ALaric 1ſt —— 166. 
2d. His Code 172 
AmaLer, Its commercial 

conſequence. TI Bu- 

LA AMALFITANA 199 
AnTiQUaRit — 147 
ATauLPHUs, His Edict 167 
ATHALARI1C 189, 190 
ATHENEUM — 131 
ATTALIOTA — — 6 
AvucusTus, His diviſion 

of the Provinces 121 
His Power —— 125 


B. 


BAslLtus and his Sons. 
Their conduct towards 
JusrixiAx 192, 193 
BasiLicar Cops of Baſi- 


lius, Leo and Conſtan- 

tine 67 
BAalSAMON — 70 
BERLYTus —— 142 


—— — —deſtroyed by an 
Earthquake — 145 
BaENCMANN HENRY 199, 202 


C. 


Caivs —— 47 
Canon Law. Its origin 
75» 76 
CareiToLit AUDITORI- 
UM — 132, 133. 149 
Cass iopok us. His Style 
188 
Cicero 101. et ſeqq. 
Copex, Papyrianus 
Gregorianus —— 42 
—— Hermogenianus 43. 47 
Theodoſianus 45 


et ſeqq. 


CoLLaTio, Moſaicarum 
et Romanarum Legum 48 
et ſeqq. 


D. 


DECEMVIRS — 6 


DrckErA — 29 
DvuiLLian Corumn 86 


E. 


EvpicTa —— 28 
Epicruu. Perpetuum 


40, 41. 116. 


EPISs TOL — 28 
Evuric. The founder of 
Gothic Juriſprudence 170 


et ſeqq. 1 


ST 1:2; Dx, 


F. Novel Conſtitutions 61 
Imitated by Baſili- 


FEciaLEs — 2 | 
Fzxvpar Law. Its origin 74,75 us, &. '— 68 
Foa DisPUTATIONES 11 State of his Laws 
in the Weſt 71 et ſeqq. 
3 Their fate after his 


Grzeex Law, Its influence death „ 


in the Empire 71 


L. 
H. Law. De inope Debitore 89 
HARMENOPULUS 70 Legs — — 8 
Lrois AcrionEs — 16 
3 . Lnx, Horatia — 9 
IMrPERIAL Cons Tirurions 28 Hortentia — ibid. 
31, 32. before and af- Abutia 83 
ter ConsTanTINE 127 Cornelia — 15 
IaxzRius — 202 Publilia * 9 
Valeria — 10 
3. Lex Re61a 24, et ſeqq. 
Jut1an's Novels 63 Lon — — 180 
JuxisrRUbZNrIa 5 
Antiqua M. 
Media 
Nova ManDaTA POD 21 
Noviſſima 38 Mobzsrinus — 163 
Juxib ical Srup is. In Muc1an Family 96, et ſeqq. 
what manner proſe- | 
ſecuted 149, et ſeq. N. 
Jus Civits | » Numa. His Laws 2.117 
Papyrianum 3, 4 
Non Scriptum 11 0 
Scriptum 16 : 
Honorarium 14 OraTions — 28 
£lianum 18 
Flavianum 17 p 
Pontificium by” j: 
Prztorium is Panpecrts. Their Diſ- 
JusTinian. His Code cove — 197 
f 54 ry 
Digeſts 55, et ſeqq. Effects of it 75. 202 
Inftitutes — 57 Their removal to Flo- 
Reviſed Code — 60 rence — 200 


Ceremony 


os 


EN DN 


Ceremony obſerved in 
ſnewing them 202 

By whom collated 200 
et ſeqq. 


PAPINIAN 47.154 et ſeqq. 
PauLvus 47, 48. 162 et ſeqq. 
PexGuL®z MacisTRALES 133 


PiTHovu PIERRE 50 
PoxnTirFEx Maximus 19.117. 
119. | 
 PoxTirices MinorEs 19 
PLEB1SCITA 8 
PRATORS — 14. 113 
Urbanus 
Peregrini 
Provinciales 114 et ſeqq 
PRAGMATICA — 30 
PROCULEIANS — 34 
PszILus — — 69 
Q. 
Qu msSTOR — 29, 30 
R. 
ResyoxsAa PRUDENTUM 12 
33+ 30, 37. 
Ripvakian Laws — 174 
RomuLus, His Laws 1,2 


Roman Law. Its ſtate in 
the 2d and 3d Centu- 
ries 152 et ſeqq. 

De. in the 5th and 6th 164 


8. 
SaBrNIANS 34 
SaLic Laws — 174 
SENATUSCONSULTA — 9 
Sexvivs Turrius. His 
Laws — — 


Se vius Surricius gs et ſeqq. 
SToicism of the Civil 
108, 109 


Law 
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TuALELAÆK us. His tranſ- 
lation of the Pandects 
and Code 6g 

THEOPHILUS ibid. 

THEoODORIC THE VISI- 
GOTH 168, 169 

THeopoRIClan Laws 171, 
175. 

THzoODorIC THE Os- 


TROGOTH 51, 52. 180 
Proclaimed king of the 
Romans — 182 


His Edicts for the re- 
pairs of Rome and 
Ravenna 185 et feqq. 

TweLve'TagLEs 6, 7. 

Ancient and Modern 
Illuſtrators of them 80 

Cicero's encomium 81 

Teſtimonies of their ex- 
iſtence in different 


ages 
Their ſtyle 
Defence of them in 

Gellius 
Their Hiſtory called in 

queſtion go et ſeqq. 
Two obſervations 93, 94 


83 
85 


U. 


ULyian — 47.158 


V. 


VartexTINIAN'SEdiQt 43,44 
His Conſtitution ** De 
Studiis liberalibus,” 
&c. 139 et ſeqq. 
Vis tgorus in Spain 173.175 
Viſigothie Code 175 et ſeqq. 
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16. I. 15. for Pontifical read Pontificial P 
18, 1. 16. for Digeſt — Digeſts 


31. I. 15. P. 32. I. 5 & 15 for Conſiſtory — Council 


46. N. 4. 1. 4. for voluntary voluntarily 


48. 1. 16. P. 49. N. 1. for Collectio — Collatio 


50. N. 1. 1. 13. for dicimus — diſcimus 


59. N. 9. 1. 16. for by Holoander — from Holoandet's, 
Tbid. after firſt add correct one, 
73. I. 12. for laid — lay 


176. I. 7. fer Viſiogothic — Viſigothic 


178. 1. 5. for Law — Laws 


